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In the Court of Appeals of the District of Columbia. 


No. 2:«9. 


Edgar Fiske et al., Appellants, 
vs. 

The Commissioners of the District of Columbia. 


a Supreme Court of the District of Columbia. 

Criminal. No. 27044. 

In re 1 he Iransfek of One Hundred Prisoners to the 

Workhouse at Ocooijuan. 

United States of America, 

District of Columbia, ss: 

l»e it remembered, that in the Supreme Court of the District of 
Columbia, at the ( ity ot Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Petition. 

Filed Julv o, 1911. 

In the Supreme Court of the District of Columbia. 

Criminal, No. 27644. 

In re The Transfer of One Hundred Prisoners to the 

Workhouse at Occoquan. 

Commissioners of the District of Columbia, 

Office of the Corporation Counsel, 

Washington, July 5, 1911. 

Edward II. Thomas, Corporation Counsel. 

To the Supreme Court of the District of Columbia: 

The Commissioners of the District of Columbia represent to the 
Honorable Justice presiding in the Supreme Court of the District 
of Columbia: 

1—2339a 




Ef*;.\K I'ISKK ET AL. VS. 

IIkh on March 2>. 1911. they Wheeled the Superintendent of the 
Workhouse at Occoquan. Virginia. to proem to the Court, the Attor¬ 
ney (jet lend nml tin* Warden of the District of Columbia .fail their 
request lor the tranter, to the -;ii«i Superintendent, of 100 prisoner* 
Irom the -aid DMrict of Columi ia -Jaii. to he delivered at his order 

thirty at a time. A duly cert i lied eopv of slid request is hereto at¬ 
tached. 

1 hat the slid Superintendent presented the said request to 
- I,u * harden of the District .Jail and did receive from him. 

pursuant thereto, a large number of prisoners, and transferred 
thesiinie to the su'd Workhouse, and including with the said prism- 
er> one Edgar Fiskc. who had been indicted in the October Term 
101(1 o( slid ( ourt lor the crime of larceny, and one W illiam Alex¬ 
ander. who had been convicted in the Police Court of the District of 
Columbia on the charge of assault. 

Tin" >11 on ilie ol-i iliiy of M.iv. |!i| |. ,l u . s ,j,| 

riske and W illiaiu Alexander obtained the writ of babea- corps from 
the District Court of the 1 nited States for the eastern district of 
\ irgnun against the said Superintendent, and it is proper that it 
should appear that the .■ aid Supreme Court of the District of Colum- 
l ia assents to the transfer of the said prisoners and partieularlv to the 
said petitioners tor the said writ. 

I lie CoinmisdoiM r- therefore |*ra\ that the Court will certify that 
the said prisoners have been delivered into the ciistodv of the Super¬ 
intendent of the said W orkhouse for the purposes named in the law 
authorizing, the acquisition of a site for the said Workhouse and such 
other work or services as may he necessary, in the discretion of the 
Commissioner- oj slid District, as provided by law. 

Till*] 1 >() A If D OF C< >MM lssl< )N KPS OF Til F 
DISTRICT OF COLCMIilA 
P.y CCNO II. ID DOLPII. I’rwJmt 


•’ Com .M Iss|o.\i;|;s (>| THE DlsTliHT OK (’oi.t'M ISIA, 

EXECUTIVE I )EI’ARTMEXT, 

W AS1I l MiToN . March 2d. 1911. 

To 'Idle Supreme Court. District of Columbia. 

I he A t torney (ieneral. 

'Idle Warden. District of Columbia .Jail. 

t ien 1 1 .emkn . .\u Act making appropriations to supplv deficicn- 
eies in appropriations for the liscal year 191(1. approved* .June 2d, 
1910. provides, anions other things, that upon the request of the 
Commissioners of the District of Columbia, to the Supreme Court 
of the District of Columbia, the Attorney (Ieneral and the Warden 
ol tin* I hsti let .Jail. the\ shall transfer and turn over to the Sui>er- 
intendent of the Workhouse at Occoquun, Va.. (Mr. W. II. Whit- 
takei. appointed • Ji i 1 \ 1. 1910) pri-oncrs sentenced to confinement in 
-aid .Jail lor ollenses against the common law or against statutes or 
ordinances relating to the District of Columbia, and in the discretion 
ol the Supreme Court ol the District of Columbia and the Attornev 
(ieneral. prisoners serving sentence in said Jail, for offenses against 



THE COMMISSIONED OE THE DISTRICT (»I COLI MBIA. 
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tin* l iiite<l States. im (ho purposes named in (he law authorizing the 
acquisition of sites for said reformatory and workhouse. 

It is hereby requested, in accordance with the provisions of the 
Act above quoted, that transfer be made to Superintendent W . IT. 
Whittaker of one hundred prisoners from the >aid District Jail, to 
be delivere<l on hi- order, thirty at a time. 

4 Superintendent Whittaker will receive and take custodv of 

said prisoners at the said Jail. 

Respectfully, 

THE HOARD OF COMMISSIONERS OF TIIE 
DISTRICT OF COLUMBIA. 

ByCrXO II. RCDOEITI. President. 

[seal.] 

Official copv. 

WILLIAM TINDALL. 

Secr< fa r /! ftnnrd of Co ni in issioncrs of the 

District of (hdn m Inn. 


Order. 

Filed .Tulv o. 1011. 


Thi- is to certify that the Supreme Court of the District of Colum¬ 
bia assents to the transfer of one hundred ( 100) prisoners to W. II. 
Whittaker. Superintendent of (Ik* Workhouse at Occoquau. Virginia, 
from the District of Columbia, includiiui one Ed^ar Fiske and one 
W i 11 iain Alexander, and that the said prisoners shall he held in the 
custody of said Superintendent for the purposes named in the law 
authorizing the acquisition of a -ite for the W orkhouse in the State of 
\ ircinia. and such other work or services as mav he necessary, in the 
discretion of the Commissioners of the District of Columbia. 
•> in connection with the construction, maintenance and opera¬ 
tion of said Workhouse, or the prosecution of anv other public 
work at said institution nr in the District of Columbia, as now author¬ 
ized bv law. 

THUS. II. ANDERSON, Justice. 

To the granting; of thi- order, an exception is noted by Mr. 
Matthew E. O Brien on behalf of above named prisoners, and in open 
court, noted an appeal, and bond for costs is fixed at one Hundred 
Dollars. 


Julv 5. 1911. 


T. H. A. 


Motion. 

Filed July 12, 1911. 

***** * s|e 

Now come the Commis-ioners of the District of Columbia and re¬ 
spectfully ask the Court to hold that their request heretofore made 
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and tin* assent of the Court hereto made July A, 11)11. to the transfer 
ol one hundred pri-oner- to Will II. Whittaker. Superintendent of 
the W orkhou.-e at (hooquan. \ irginia. to he held in custody of said 
Suj>erintendent for the purpose** named in the law authorizing the 
acquisition of a site for the Workhouse in the State of Virgin undoes 
not constitute a ease, and that no appeal lies from the said assent of 

* u> ^ ° ,nt lo 1 1*° ^ m,, *l ot Appeals, and to strike from the said 
*) assent the allowance of an appeal to the Court of Appeals. 

TIIK COMMISSIONERS OF TIIK DISTRICT 
OF COI.CMl>IA. 

I>y KDWAKD II. THOMAS. 

Corporation ('on nsc !. 


Order Ilniifiiii/ Motion. 
Filed .Inly 1 A. 1911. 


I his caiee coming mi m he heard on the motimi of the petitioners 
to deny an appeal to the Court of Appeals of the District of Colum¬ 
bia. it is ordered hy the Court thi- loth day of July A. D. 191] that 
said motion he and the same is hereby denied, to which ruling of the 
court the petitioners except. 

THUS. ||. ANDFRSOX. Justice. 

Mcmorn ml a nt . 

Jnl\ lo. 1911.— Rond for Appeal filed. 

' !>< nations tn Cirri • for Rn partition of Transcript of Record. 

Filed July 'Jo. 1911. 


I he Clerk will please make up a transcript of the record in the 
a 1 Hive entitled cause for the appellant to file in the Court of Appeals 

of the District of Columbia, and include therein the entire record 
as follows: 

1. I he petition of the Conunisdoners of the District of Columbia. 
-• I l*c order of the Court granting said petition. 

:l. The exception of the appellant to the granting of said peti¬ 
tion. 1 

1. I he notice of appeal on the part of the appellant. 

>). Hie allowance* of said anpeal and tlx* fixing of bond for cost.s. 

<>. I he motion of tin* appellee to expunge from the record the al¬ 
lowance of the appeal. 

S. I he order of the Court denying the motion to strike out the al¬ 
lowance of the appeal. 
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9. 1 he exception on behalf of the appellee to said order. 

19. Memo, of bond tiled by the appellant for costs. 

11. This designation. 

MATTHEW E. O’BRIEN, 
Attorney for the Appellant. 


S 


Supreme Court of the District of Columbia. 


Exited States of America, 

District of Columbia, ss: 

T, John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 7, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in Criminal Cause No. 27.06*4. entitled In Re: 
The Transfer of One Hundred Prisoners to the Workhouse at Oeeo- 
quan. as the same remains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this *22d day of August. 1011. 

| Seal Supreme Court of the District of Columbia. | 

J. R. YOUNG, Clerk, 

By FRED C. O’CONNELL, Asst rhrk\ 

Endorsed on cover: District of Columbia Supreme Court. No. 
2339. Edgar Fiske et ah, appellant, vs. The Commissioners of the 
District of Columbia. Court of Appeals, District of Columbia. 
Filed Aug. 25, 1911. Henry W. Hodges, clerk. 
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IN THE 


furt of j^peala, jiatrict of rfolum&ia. 

OCTOBER TERM, 1911. 


No. 2339. 


EDGAR FISKE and WILLIAM ALEXANDER, 

Appellants, 

V9. 

THE COMMISSIONERS OF TIIE DISTRICT OF 
COLUMBIA, Appellees. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR THE APPELLANTS. 


Statement of the Case. 

This ease was commenced in the Supreme Court of the 
District of Columbia on the fifth day of July, A. D. 1911, 
by the filing in said court of a petition by the appellees, in 
which it is recited that on March 25, 1911, the appellees di- 




rected a servant and agent ol said appellees to present to 
tlie court, the Attorney General, and the warden of the 
District ol Columbia jail their request for the transfer from 
said jail of one hundred prisoners; that the servant of the 
said appellees had in fact received from said jail a large 
number of prisoners, including the appellant Edgar Fiske, 
who had been indicted at the October term, 1<J10, for the 
crime ot larceny, and the appellant \\ illiam Alexander, 
who had been convicted in the police court of tlie District 
ot ( olumhia on the charge ot assault; that subsequently the 
appellants’ herein named had obtained from the District 
Court ot the l nited States for the Eastern District of Vir¬ 
ginia writs of huheuH corpus against the servant and agent 
ot the ap|K‘llees who had the appellants in continement at 
Occoquan, in the State of Virginia; and “it is proper that it 
should appear that the Supreme Court of the District of 
Columbia assents to the transfer of said prisoners, and par¬ 
ticularly to the said petitioners for the said writ/’ 

I he appellees prayed the court to certify that said pris¬ 
oners were delivered to their servant and agent to do such 
work or services as may he required of them in the dis¬ 
cretion of the Commissioners. 

1 he court granted the order, to which an exception was 
noted by the appellants, and in open court an appeal was 
noted and bond for costs fixed by the court. 

Dn July 1*2, 1011. the appellees moved to strike out the 
allowance of the appeal, which motion was overruled and 
an exception noted by the appellees. 


Assignment of Errors. 

The court erred in holding that the act of Congress under 
which it assumed to act was constitutional. 

The court erred in holding that the act of Congress under 
which it assumed to act authorized it to make the order 
appealed from. 




I he court erred in holding that it had the power under 
the act of Congress to alter a sentence of the police court. 

The court erred in holding that under the act of Congress 
it had the power to order or assent to the transfer of pris¬ 
oners who had simply l>oen indicted. 

1 he court erred in holding that it had power to add labor 
to a sentence of simple imprisonment. 

1 he court erred in holding that it had power to ratify an 
unlawful imprisonment by assenting to it. 

I he court erred in holding that the act of Congress was 
not an interference with judicial power. 

1 he court erred in holding that it had any jurisdiction 
over the persons of the appellants or the subject-matter. 

The court erred in holding that the appellees as Commis¬ 
sioners of the District of Columbia could exercise govern¬ 
mental powers in the State of Virginia. 

I 

ARGUMENT. 


The first question for discussion is the constitutionality 
of the act of Congress under which the appellees filed their 
petition in the court below and under which the court as¬ 
sumed to make the order from which this appeal is taken. 

The act in question is part of an appropriation bill, and if 
held to he a valid act it changes tin* penal laws of the Dis¬ 
trict of ( olumbia and permits the altering and amending 
of sentences of the police court of the District of Columbia, 
the juvenile court of the District of Columbia, the Supreme 
Court of the District of Colon bia, or the sentence of any 
other court of the I nited States to confinement in the 
l nited States jail in and for the District of Columbia; 
and this amendment or altering of the sentence must l)e 
made at the direction of the appellees herein named and 
jointly acquiesced in by the Attorney General of the United 
States, the Supreme Court of the District of Columbia, and 
the warden of the jail. 
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The act is an attempt to confer upon the officers of a 
municipality the power to command one court to change 
the sentence of another court in a criminal case and add to 
the sentence imposed by the court that tried the case the 
degredation of labor. It is well settled that where a sentence 
°f simple imprisonment is authorized that a sentence to 
imprisonment at labor will l>e void. L nder this act, where 
the sentence ha« been pronounced as simply imprisonment, 
labor can be added. 

The authorities are uniform that the sentence must con¬ 
form with the statute authorizing it, and that if the court 
imposes any other sentence it is void. This point has been 
fully discussed in 

Ex parte Karstendeck, 93 U. S., 390. 

Harman vs. U. S., 50 Fed. Rep., 921. 

In re Johnson, 40 Fed. Rep., 477. 

An erroneous sentence after it has l)een partly 
executed cannot be reversed by the court and a new 
sentence pronounced even at the same term of the 
court.” 

Harman vs. V. S., 50 Fed. Rep., 477. 

This act authorizes another court than the one that im¬ 
posed the sentence to pronounce a new sentence irrespective 
of whether in the same term or not or whether the execu¬ 
tion of the sentence has commenced. 

In the case of the appellant Alexander the record shows 
that he was convicted in the police court and that he was 
removed from the jail where he had been sentenced to 
simple imprisonment to Occoquan, in the State of Virginia, 
on March 25, 1911, and compelled to work. The record 
also shows that he was in custody there and that writ of 
habeas corpus had l>een issued by the District Court of the 
United States for the Eastern District of Virginia, and that 
it was the issuing of that writ that caused the appellees to file 
their petition in the court below. The petition was filed July 
5, A. D. 1911. The court will take judicial notice of the fact 




that the terms of the police court of the District of Columbia 
begin and end on the first Monday of each month. The sen¬ 
tence in this case was therefore revised after four new terms 
had begun in the police court after sentence was pronounced. 
The court will also take judicial notice of the fact that the 
term in which the order from which this appeal is taken was 
signed at the April term of the Supreme Court of the Dis¬ 
trict of Columbia, and the record shows that the appellant 
Fiske was indicted at the Octol>er term of said court and 
was transferred from the jail to Oceoquan by direction of 
the appellees during said October term of the court, as the 
record shows that he was transferred on March 25, 1911. 
The record does not show that the appellant Fiske was ever 
convicted or sentenced for any crime, yet the order signed 
by the court lielow authorizes his employment at Oceoquan, 
Virginia, or on any other public work in the District of 
Columbia. Surely it will not be contended that a man con¬ 
fined in the jail awaiting trial on an indictment can be 
taken out of tlx* jurisdiction of the court that is to try him 
and put to work, yet the record shows that is what has 
}>een done in the case of Fiske. 

Tt is not in the power of Congress to confer upon the 
District Commissioners the authority attempted to be con¬ 
ferred by the act under which this petition was filed. The 
broad provisions of the act would enable the Commissioners 
to break down the power of the courts to punish for crime 
and would enable the Commissioners to mitigate or add 
to the punishments pronounced by the courts. For instance, 
a man who had been regularly convicted by a court of com¬ 
petent jurisdiction and sentenced to confinement in the 
jail can be removed from the jail and in the discretion of 
the Commissioners employed in any public work. Tf a 
favorite of the Commissioners the prisoner could be put at 
work as a clerical assistant in their office and boarded at the 
New Willard. Having removed him from his place of law¬ 
ful confinement, the Commissioners could house or employ 
him as they saw fit, the only restriction being that he must 





a 


I* employed on public work. On the other hand, if he was 
not in the Rood graces of the Commissioners, lie could be 
shipped to Oecoquan and forced to work on the stone pile 
while the court had sentenced him to simple imprisonment. 

It was held that an net providing for the graduated de¬ 
duction from the term of imprisonment for which the pris¬ 
oner is sentenced to the State penitentiary, as a reward for 
good conduct, is an interference with the judgment of the 

court sentencing the criminal and therefore uneonstitu- 
tional. 

Ilalloway rx. Stak\ 42 Pm. St,, 440. 

StMte rx. Fleming. 7 Humph. (Tcnn.), 152. 

“Ilio liberty of a citizen cannot l>o so far di<re- 
.irm-fiod and trifled with that any police officer or 
.inilor may at Ins own volition commit and hold him 
in custody and compel him to work. The liberties 
ot tho ponplo depend upon a broader foundation.” 
lioycc rx. Salt Lake City, 40 Pac. Rep., _ 

“A statute authorizing the transfer of incorrigible 
inmates of the reformatory to a penitentiary by a 
resolution of t lie Iniard of managers is unconstitu¬ 
tional in that it attempts to confer judicial power 
upon the managers, and also deprives the convict 
Ot Ills liberty without due process of law.” 

In n Hum ford, 7 Kansas Appeals. SO. 

I he act of Congress under consideration here provides 
that the prisoners shall he delivered to the Commissioners 
;md compelled by them to work by the Supreme Court of the 

District of Columbia., the Attorney General, and the warden 
of the jail. 

In the case at bar the appellants were actually taken 
from the jail and compelled to work at Oecoquan' in the 
State of A irginia. without the court or the Attorney General 
being consulted, and it was only after writs of haheax rorpn* 
had been awarded the appellants that the appellees saw fit to 
petition the court for their removal. 
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Mr. Justice Field said: 

‘‘It is undoubtedly the general rule that a judg¬ 
ment rendered bv a court in a criminal case must 
conform strictly to the statute and that any variation 
from its provisions either in character or extent of 
punishment renders the judgment void.*’ 

In re Graham, 138 U. S., 462. 

The onlv statute in force in the District of Columbia fix- 
«/ 

ing the place of confinement for criminal offenses where 
the punishment is less than a year is section 934 of the Code. 
Under that section confinement in the workhouse for a 
period longer than six months is prohibited. If the insti¬ 
tution at Occoquan is anything it is an adjunct of the Dis¬ 
trict of Columbia workhouse. To give full force to the act 
of Congress authorizing the transfer of prisoners from the 
jail it repeals section 934 of the Code and permits the im¬ 
prisonment of the appellants for the period of one year at 
Occoquan and at labor, and leaves the matter of the place 
of their confinement one in the discretion of the appellees. 

“Making the term of imprisonment of a person 
committed to the workhouse for intoxication to de¬ 
pend upon the determination of the superintendent 
and the commissioner of correction, whether he has 
l>een previously convicted of a like offense without 
giving him an opportunity to be heard thereon de¬ 
prives him of libertv without due process of law.” 
49 U. 8., 1037. 

There is no provision in the act under consideration for 
any hearing to the prisoner. The Commissioners alone de¬ 
termine whether he shall be confined in idleness at the 
jail or compelled to work at Occoquan. The court that 
tried and sentenced him has no voice in the matter. The 
Supreme Court of the District of Columbia in granting the 
order from which this appeal is taken had nothing before 
it but the petition of the appellees. If it performed a judi¬ 
cial act it was performed by compulsion of the law, which 
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"•ml.! make the law unconstitutional. If it did not perform 

; " i,s Mfu-rwnnls elninied l,y the appellees it 

had no constitutional power to act at all. 

''Coin Is can not lawfully he subjected to executive 
V ,lmi,sl <‘ l '.al interference in the exercise of tlieil 
nnclions and should not submit to it or receive di¬ 
rections for any purpose.” e 1 11 

Al fe Mich'"":!! " f Dirertow " f "\vne County, 

''Any change which transfers the power that be- 
c-s to a Jill ue to a jury, or to anv other person or 
l,0, ' V IS .;' I' 1 '"" v jnlali”„ of the Constitution.” 

noun is. Kalamazoo Circuit .Judge, 75 Mich., 

■ t M 

/All fair jmd reasonable doubts concerning Hip 
i.a| S en.ee "} l-e resolved a K ainsl" mn„ich 

j . ii poiation and the power denied, especiallv if 
the power in question is unusual. The isiwer chimed 
’ "* Wdl?* is a very unusual one.'' " ' 

Cit^of Savannah is. Robinson, 81 III. ,\pp., 

"If the power to deliver prisoners committed m it,, 

•I 11 ..'lie intent of the appellees is,"',' 1' , 

power it cannot he conferred nnon the u,„ J ‘), < U1 
uf the District of Col,,,,,hia ” ' "' e Su I ,re,1 'e Court 

Note by Chief Justice Taney, 1;} Howard, 52. 

The Supreme Court of the District of Columbia chanced 
- in *l.o case of Kate Friday, who was .sentence 

«■ "'e M*ti"y penitentiary some years a*,, and after she 

llie /"""".i'', " | "' ,V S,K> l ' olea ' t ' , l i *" Jut heat corpus f„ r 
'««*•» Unit Ihe court had not power to amend or alter 
tlic sentence alter the execution of it had liemui 

hjr I""' 1 '' 1' i'iday, 4:i Fed. Ilep., 910. 

M e arc in,able to aj>rec with learned counsel hut are of the 

.- ." <*s»,l«.„,i,,„ Hl V rl ,',“E^t 
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its proceedings the court must keep strictly within the limits 
of the law authorizing it to take jurisdiction and to try the 
case and render judgment. It cannot pass beyond those 
limits in any essential requirement in either stage of these 
proceedings, and its authority in those particulars is not to 
be enlarged by any mere inferences from the law or doubtful 
construction of its terms. 

If the law prescribes a place of imprisonment, the court 
cannot direct a different place not authorized; it cannot 
direct imprisonment in a penitentiary when the law assigns 
that institution for imprisonment under judgments of a 
different character. If the Ciise be a capital one, and the 
punishment be death, it must be inflicted in the form pro¬ 
vided by law. Although life is to be extinguished, it cannot 
be by any other mode. The proposition put forward by 
counsel that if the court had authority to inflict the pun¬ 
ishment prescribed its action is not void though it pursues 
any form or mode which may commend itself to its dis¬ 
cretion, is certainly not to be tolerated. Imprisonment 
might be accompanied with inconceivable misery and mental 
suffering by its solitary character or other attending circum¬ 
stances. Death might l>e inflicted bv torture or by starva¬ 
tion or by quartering and drawing. All these modes would 
Ik> permissible if the doctrine asserted by him can be main¬ 
tained. 

The laws of our country take care, or should take care, 
that not the weight of a judge’s finger shall fall upon any 
one except as specifically authorized. A rigid adherence to 
this rule will give far greater security and safety to the citi¬ 
zen than permitting the exercise of an unlimited discretion 
on the part of the courts in the imposition of punishments, 
as to their extent, mode or place of their execution, leaving 
the injured party in case of error to the slow remedy of 
an appeal from the erroneous judgment or order which, in 
most cases, would he unavailing to give relief. 

In re Bonner, 151 U. S., 257. 
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Even if the law under which the court assumed to act in 
granting the order from which this appeal is taken was a 
valid law, the judgment should he reversed for the reason 
that the law has not been complied with. If the law means 
anything it means that the petition for the delivery of the 
prisoners from the jail to Oceoquan should he made to the 
court and acted upon by the court before the delivery. 
The court certainly had not the power to make the unlawful 
confinement of the prisoners lawful by receiving the petition 
of the appellees and assenting to the confinement three 
months after the transfer had been made. In the ease of 
the appellant Fiske there is the further objection to the 
order for his removal that the record does not show that he 
was ever convicted or sentenced, but was simply under in¬ 
dictment. 

It is therefore respectfully submitted that the judgment of 
the court below should be reversed at the cost of the ap¬ 
pellee. 

MATTHEW E. O’TVRTEN, 

Attorney for the Appellants. 
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THE COMMISSIONERS OF THE DISTRICT OF 

COLUMBIA. 


Now come the Commissioners of the District of Columbia, 
by Edward II. Thomas, Corporation Counsel, and move the 
court to dismiss the appeal in this matter, among others for 
the following reasons: 

1. No question is presented by the record which authorizes 
or requires any judicial determination by this court. 

*2. The matter involved does not constitute a case within 
the jurisdiction of this court. 
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**• The matter involved does not constitute a case within 
the meaning of the Federal Constitution. 

4. The action of the Supreme Court of the District of Co¬ 
lumbia. whether judicial or administrative, is not reviewable 
by this court. 

o. The Supreme Court of the District of Columbia was 
required by law to assent to the transfer of said prisoners. 

EDWARD IT. THOMAS, 

Corporation Counsel . 

For the Commissioners of the District of Columbia. 


Matthew E. O’Brien, Esq., 

Attorney for Appellants. 

Sir: Please take notice that on Tuesday next, the 7th dav 
of Xo\ ember, 1911, at the opening of the court, or as soon 
thereafter as counsel can he heard. I will call the attention 
<>f the court to the above motion. 

EDWARD 11. THOMAS, 

Corporation Counsel , 

For the Commissioners of the District of Columbia. 


Serxice of copy of the above motion received this 2d day 
of November, 1911. 

M. E. O’BRIEN, 
Attorney for Appellants. 


^ourt of J^peals, piatrict of ^olumhia. 

OCTOBER TERM, 1911. 

No. 2339. 

No. 20,. SPECIAL CALENDAR. 

EDGAR FISKE and WILLIAM ALEXANDER. 

Appellants, 


THE COMMISSIONERS OF THE DISTRICT OF 

COLUMBIA. 


Brief and Argument for the Commissioners of the 
District of Columbia on Motion to Dismiss the 
Appeal and on the Merits. 


Statement of the Case. 

On the 31st of May, 1911, petitions for writs of habeas 
corpus were filed in the United States District Court for the 
Eastern District of Virginia to require W. H. Whitaker, 

(3) 




8upennle»d«..t of the workl.ou*, located near Oceoquan 
... tlie State of Virginia, to produce William Alexander and 
fcdgar Hake, who were alleged to he illegally detained at 
said workhouse by said superintendent. William Alexandei 
ha<l been convicted in the police court of the District of 
Columbia lor an assault committed on the 2*2d dav of Febru- 
arv. 1911, on one Joseph I. Thompson, on information filed 
• { dtorney ol the 1 nited States on the 23d day of 
February. 1911. and on March 23. 1911. was adjudged 
guilty and sentenced by said court to be imprisoned three 
hundred and sixty-four days in the jail, and was thereupon 
committed to said jail. Edgar Fiske had been indicted in 
the Supreme Court of the District of Columbia for the crime 
ol petit larceny and was convicted and sentenced on the 31-1 
day ol October. 1910. to imprisonment in the United State- 
jail for a period of one year. By virtue of certain statutes 
hereinafter set forth these prisoners had been delivered into 
the custody of the superintendent of said workhouse, and at 
the time of the said application for the said writs of W> r ,/.v 
ror P"* were serving their sentence at Oceoquan. in the State 
of Vir C r inia. at the workhouse there located. It was deemed 
advisable that it should affirmatively appear in slid hahru* 
••or/tiix writs that said prisoners, sentenced to confinement in 
sud jail for offenses against the common law. had been de¬ 
livered on the request of the Commissioners of the District 
of Columbia to the said superintendent and that the Com¬ 
missioner- of die District of Columbia, acting under the 
act of .Intie 2o. 1910. had made a formal request for the 
transfer of the one hundred prisoners to Superintendent 
W . II. Whitaker to be delivered on his order, thirty at a 
time, under an order of the Commissioners dated March 2o. 
1911. Dispute was anticipated and did arise in said habet* 
ror,)us case as to whether said requests of the Commissioner- 
of the District of Columbia had been presented to the Su¬ 
preme Court of the District of Columbia and to the Attornev- 
Ceneral. To obviate this dispute the Commissioners of the 
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District of Columbia made a request of the Supreme Court 
of the District of Columbia (lb, 1 and 2), wherein they re¬ 
ferred to their request of March ’2f>. 1911. and in said re¬ 
quest referred particularly to said Edgar Fiske. who had 
been indicted in the October term. 1910, of said court for tin* 
crime of petit larceny and to William Alexander, who had 
been convicted in the police court on the charge of assault, 
and also referred to the issuance of said writs of hnln-os 
cor/ws. The said request further stated: 

“It is proper that it, should appear that the sai 1 
Supreme Court of the District of Columbia assents to 
(lie transfer of said prisoners and particularly to the 
said petitions for the said writ.” 


A copy of the request of the Commissioners, dated March 2*~>. 
1911. was attached to the request for assent (lb. 2 and 3). 
On presentation of this request to the Honorable Thomas II. 
Anderson. Associate Justice of the Supreme Court of the 
District of Columbia, the said Fiske and Alexander appeared 
by their attorney and objected and excepted to the passage 
of an order by the Justice assenting to the transfer of said 
prisoners to the said superintendent of the said workhouse. 
An order was. nevertheless, passed on July 5, 1911. assent¬ 
ing to the transfer of one hundred prisoners, including said 
Fiske and Alexander, and stated: 

“That said prisoners shall be held in custody of 
said superintendent for the purposes named in the law 
authorizing the acquisition of a site for a workhouse 
in the State of Virginia, and such other work or serv¬ 
ices as may lx> necessary, in the discretion of the Com¬ 
missioners of the District of Columbia, in connection 
with the construction, maintenance and operation of 
the said workhouse or in the prosecution of any other 
public work at said institution or in the District of 
Columbia, as now authorized by law. ’ 
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Thereupon the attorney for said Fiske and Alexander noted 
an appeal to this court from the said action of the said 
justice (I\., .*»)• Afterwards, on duly 12. 1911. the Com¬ 
missioners of the District of Columbia asked the court »o 
hold that their request of duly 1911. for the transfer of 
said prisoners to said superintendent did not constitute a 
case, and that no appeal would lie from said assent to the 
( ourt of Appeals, and to strike from the assent the allow¬ 
ance of an appeal to the Court of Appeals, which said mo¬ 
tion was bv the court denied (IP. 4). 


Statutes. 


lc/ of Congress Authorizing Com mission 


«* 


I he President is authorized to appoint three com¬ 
missioners. one of whom may l>e nominated I»\ the 
Attorney-General and one by the Commissioners of 
the District of Columbia, who shall investigate tin* 
condition of the jail of the District of Columbia, now 
under the control of the Attorney-General, and of 
the workhouse within said District and other build- 
in<i> adjacent to said jail: and in connection with the 
investigation the commissioners, under the direction 
of the Attorney-General, may visit and inspect similar 
institutions in other cities within tin* United States: 
and they shall report to the President on or before 
December thirty-first, nineteen hundred and eight, 
concerning said condition and the expediency of i<- 
moving said jail, workhouse, and other building- 
to other sites more appropriate for their needs and 
located so near to railroad lines as to secure suitable 
facilities for the delivery thereto of material suitable 
or necessary for industries to he therein carried on: 
and shall also make such other recommendations 
on the subject as may seem to them expedient: for 
the expense of the commission there is hereby appro- 
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printed the sum of one thousand five hundred dollars 
<>r so much thereof as may be necessary.’* 

Approved May *2<>. 1908 (35 Stat. L., p. 305). 

(/>/// Proposed bjf the Com missioners Appointed, 
under the Art of Mat/ 'JO. 1908.) 

“A bill to authorize the purchase of sites, and for a 
reformatory and a workhouse, and for other pur¬ 
poses. 


"He it enacted btj the Senate and Ilouxe of Repre¬ 
sentatives of the t'nited States of America in Con- 
t/ress assent bled, That the Commissioners of the Dis¬ 
trict of Columbia are hereby authorized and directed 
to purchase two tracts of land, widely separated, of 
not less than one thousand acres each, either or both 
of which may be in the District, or in the State of 
Maryland or \irginia; one of which shall be used 
as a site for the erection of a reformatory, and the 
other as a site for the erection of a workhouse; said 
reformatory to be of a capacity to accommodate at 
least one thousand prisoners, and said workhouse to 
he of a capacity to accommodate at least five hundred 
prisoners, and build necessary temporary structures 
thereon, and for these purposes there is hereby ap¬ 
propriated out of any moneys in the Treasury not 
otherwise appropriated the sum of one hundred thou¬ 
sand dollars. 

“Sec. 2. That the Commissioners of the District 
of Columbia are hereby authorized and directed to 
appoint a commission to consist of* three persons, one 
of the Commissioners of the District of Columbia to 
be chairman of said commission, which commission 
shall employ an architect skilled in the construction 
of prison buildings who shall prepare plans, specifi¬ 
cations, and estimates for a reformatorv and a work- 


house, and such other buildings as may be necessarv. 

“Sec. 3. That upon tlie approval of such plans and 
specifications the Commissioners of the District of 
Columbia shall be authorized to construct a reforma¬ 


tory and a workhouse, and to employ the prisoners 
confined in the present workhouse upon such tracts 
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Ot land m clearing and preparing the same and in 
constructing buildings thereon, and the Supreme 
( ourt ot the District of Columbia and the Attornev- 
(icneral shall he anthorize<l and are directed to em¬ 
ploy the prisoners serving sentence in the jail in and 
ahont the .suite work, said prisoners to remain in the 
custody of the warden of the jail: Provided, howevti. 

I hat no exjKMise shall Ik* incurred for the erection of 
permanent buildings until an appropriation shall he 
made for that purpose. 

Sk< . 4. I hat for the cost of the employment of an 
architect, and for the necessary expenses of the com¬ 
mission provided for in this act. there is hereby ap¬ 
propriated out of any money in the Treasury not 
otherwise appropriated the sum of twentv-five thou¬ 
sand dollars.” 

An act making appropriations to provide for the ex¬ 
penses of the government of the District of Colum¬ 
bia for the fiscal year ending June thirtieth, nine¬ 
teen hundred ami ten. and for other purposes. 

Si IKS | OK Rki-OKM A TORY AM) WoRKHOl’SE.— 
The Commissioners of the District of Columbia are 
heieb.x authorized and directed to purchase two 
tracts of land, widely separated, of not less than one 
thousand acres each, either or both of which to he 
situated in the State of Maryland, or in the State of 
\ iiginia; one of said tracts shall he used a.s a site 
for the construction and erection of a reformatory 
of sufficient capacity to accommodate at least one 
thousand inmates, and the other for the construc¬ 
tion and erection of a workhouse of sufficient capacity 
to accommodate at least five hundred prisoners, and 
to build necessary temporary structures on each tract; 
lhe said (Commissioners are hereby authorized aim 
directed to appoint a commission to consist of three 
persons, one of said Commissioneis shall he chair¬ 
man, which commission shall employ an architect 
skilled in the construction of such buildings to pre¬ 
pare all plans, specifications, and estimates deemed 
necessary or required by said commission, and 
which shall first be approved before acceptance by 
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(he Commissioners of the District of Columbia, who 
are hereby required to construct said reformatory 
and workhouse: and on their direction the prisoners 
at the time confined in any existing workhouse of 
-aid District shall clear and prepare any or all such 
tracts of land for building, and assist in the con¬ 
struction of any or all of said buildings; and the 
Supreme Court of the District of Columbia, and the 
Attorney-(ieneral. and the warden of the jail of said 
District are hereby authorized and directed, on the 
reque.-t of the Commissioners of the District of 
Columbia, to require' male prisoners at the time serv¬ 
ing sentence in said jail to do the said work. For the 
purchase or condemnation of said sites, work of pre¬ 
paring same for buildings, and erection of said tem¬ 
porary structures and the means necessary thereto, 
the sum of sixteen thousand six hundred and ninety- 
six dollars and sixty-four cents is hereby appropri¬ 
ated. and in addition thereto the unexpended bal¬ 
ance amounting to eighty-three thousand three hun¬ 
dred and three dollar*, and thirty-six cents of the 
appropriation of eighty-five thousand dollars for the 
erection of an administrative building for the work- 
house for males in the District of Columbia appro¬ 
priation act approved March second, nineteen hun¬ 
dred and seven, is hereby reappropriated and made 
available for these purpo-e.-: Provided, That no e\- 
pense for the actual erection of permanent buildings 
shall he incurred until an appropriation shall l>e 
made for such purpose. 

“For architects’ services and necessary expenses of 
said commission, to be approved by the Commis¬ 
sioners of the District of Columbia, ten thousand dol¬ 
lars: Provided, That all appropriations herein made 

for said reformatorv and workhouse are hereby made 

»• «/ 

immediately available. 

“Approved March •>. 1909.” 

(35 Stat.. 717.) 


2m 
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An ;u*t making appropriations to supply urgent de¬ 
ficiencies in appropriations for the fiscal year nine¬ 
teen hundred and nine, and for other purposes. * 


I he titles to the tracts of land to he purchased 
for a workhouse and a reformatory provided for in 
the act approved March third, nineteen hundred and 
nine, being 'An act making appropriation.-* to provide 
for the expenses of the government of the District 
ot ( olumhia for the fiscal year ending June thirtieth, 
nineteen hundred and ten. and for other purposes, 
'hall he taken directly to and in the name of the 
1 nited States; and in case satisfactorv price cannot 
he agreed upon for the purchase of either or both of 
'aid tracts, or in case the title to either or both of 
•-aid tracts cannot be made satisfactory to the At¬ 
torney-! Jeneral of the l "nited Slate-, then the latter t- 
directed to procure said tract or tracts of land by 
condemnation, and the expense of procuring evidence 
of title, or of condemnation, or both, shall he paid out 
of the appropriations made for tin* purchase of the 
tracts." 

"Approvedj Aug. A. 1009." 

(30 Slat., 122.) 


"An act to require that all inmates of the workhouse 
and reformatory for the District of Columbia shall 
he returned to and released in said District. 

"Re it < iwctt it hif tin> Senate ami llouxe of Repre- 
srntutins itj the I nitrit Shite* of America in Con- 
i/nss nssi mhhil . That hereafter all inmates of the 
workhouse and reformatory for the District of Colum¬ 
bia shall he returned and released in said District on 
the day of the expiration of sentence. 

“Approved. June 10. 1910.” 

(30 Stat.. 464.) 
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“An act making appropriations to supply deficiencies 
in appropriations for the fiscal year nineteen hun¬ 
dred and ten. and for other purposes. 

"Ukkorm \tory and Workhouse.— For the fol¬ 
lowing purposes in connection with the removal of 
jail and workhouse prisoners from the District of 
Columbia to the sites acquired or to he acquired for 

a workhouse and reformatory in the State of Mars 7 - 

• • 

land or Virginia, in accordance with the provisions 
of existing law. including superintendence, custody, 
clothing, guarding, maintenance, care and support 
of said prisoners: subsistence, furniture and quarters 
for guard- and overseers; the purchase and main¬ 
tenance of farm implements, tools, equipment, live 
-took. <eeds. and miscellaneous items, transportation 
and the mean- of transportation: the maintenance 
and operation of the means of transportation; and 
supplies and personal services; and all other neces- 
-arv items, to continue available during the fiscal 
year nineteen hundred and eleven, one hundred and 
twenty thousand dollars: Prorfried. That the Com¬ 
missioners of the District of Columbia are hereby au¬ 
thorized to appoint a superintendent for each insti¬ 
tution on the said site-, and require bond for such 
superintendent for the faithful performance of his 
dutv. and to employ such other personal services as 
may be necessary, and the Supreme Court of the Dis¬ 
trict of Columbia, the Attorney-General, and the 
warden of the District of Columbia jail, when so re¬ 
quested by the Commissioners of the District of 
Columbia, shall deliver into the custody of either of 
-aid superintendents or the authorized deputy or 
deputies of either of said superintendents, prisoners 
sentenced to confinement in said jail for offenses 
against the common law or against statutes or ordi¬ 
nance relating to the District of Columbia and, in 
the discretion of the Supreme Court of the District 
of Columbia and the Attorney-General, prisoners 
serving sentence in said jail for offenses against the 
United States, for the purposes named in the law 
authorizing the acquisition of sites for said reforma- 
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t<>i\ tm<] workhouse; ;in<l the Commissioners of the 
Ih'tnet of Cohmihin are hereby vested with jurisdic- 
hon over such prisoners from the time thev are so 
delivered into the custody of either of said superin¬ 
tendents. or the duly authorized deputy or deputies 
of sud. superintendents, including the time when 
siich prisoners are in transit between the District of 
Columbia and the site- acquired or to he acquired 
for such reformatory and workhouse and during the 
period >uch prisoners are on said site- and untiUhev 
are released or di-eharged under due process of law. 

"And the appropriation for ‘Sites for Reforma¬ 
tory and Workhouse’ contained in the District ap¬ 
propriation act for the fiscal vear ending June 
thmtloth, nineteen hundred and ten. and the appro- 
fo >’ “Washington Asylum” contained in the 
DM rid appropriation act for the fiscal year ending 
•nine thirtieth, nineteen hundred and eleven, are 
hcri'l.y made available and may be used interchange¬ 
ably for the purposes hereinbefore provided for in 
addition to -aid appropriation herein made 
" \pproved. June 2o. 1010. ? ‘ 

(3d St at.. 7 So.) 

’ An act making appropriation- to provide for the ex¬ 
penses of the government of the District of Coluni- 

11 a for , vesir <M, ding June thirtieth nine¬ 

teen hundred and twelve, and for other purposes.” 

‘*W ORK UOI SK.— For the following purposes in con- 
nection with removal of jail and workhouse prisoners 
from tlie Di.-triet of Columbia to the -ite acquired for 
a workhouse ni the State of Virginia, in accordance 
witli the provision- of exi-ting law. including <upcr- 
intcndei.ee. custody, clothing, guarding, 'mainte¬ 
nance, care. and support of said prisoners; suhsi-t- 
'' ]nv : f,,n 'itnre. and quarters for guards and other 
employees and inmate-; the purchase and mainte- 
"••ince of farm implement-, live stock, seeds, and mD- 
cellaneou- item.-, tools, and equipment; transporta- 
n «nd the means of transportation; the mainte¬ 
nance and operation of the means of transportation: 
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and supplies and personal services, and all other nee- 
c*ssary items, one hundred and ninety-three thousand 
dollars, of which sum eighty thousand dollars shall 
he immediately available: Provided, That the Su¬ 
preme Court of the I district of Columbia, the Attorney 
< leneral. and the Warden of the District of Columbia 
•lail. \v hen so retpiested by the Commissioners of the 
District of Columbia, shall deliver into the custody 
of tin* superintendent or the authorized deputy or 
deputies ot said superintendent of said workhouse, 
male and female prisoners sentended to confinement 
in said jail for offenses against the common law or 
against the statutes or ordinances relating to the Dis¬ 
trict of Columbia, and. in the discretion of the Su¬ 
preme Court of the District of Columbia and the* 


A t tori icy (leneral. 
sentence in said j 


male and female prisoners serving 
ail for offenses against the United 


States, for the purposes named in the law authorizing 
the acquisition of the site for said workhouse and 
"Hell other work or services as mav be necessarv. in 


the discretion of the Commissioners of 
in connection with the construction. 


said District, 
maintenance. 


ond operation <>f said workhouse, or the prosecution 
of any other public work at said institution or in the 
District of ( olumhia: Provided further. That, on the 
direction of said Commissioners, male and female 


prisoners confined in any existing workhouse or in 
the Washington Asylum and Jail of the District of 
Columbia shall be delivered into the custody of said 
stipeiintendent <>r the authorized depotv or deputies 
of said superintendent aforesaid, to perform similar 
work <»r services to those hereinbefore required of 
male and female prisoners serving sentences in the 
I h'ti k t of ( olumhia Jail: Provided further , That the 
Commissioners of the District of Columbia are hereby 
vested with jurisdiction over such male and female 
prisoners from the time they arc so delivered into the 
custody of said superintendent or the duly authorized 
deput.v °i deputies of said superintendent, including 
tin time when such prisoners are in transit between 
tlie District of Columbia and the site acquired for 
'Uch workhouse, and during the period such prison- 
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or> art* on such site nr in the I>i."trict of Columbia 
until they are released nr discharged under due pro¬ 
cess of law: Provided fnrtJur. That all the authority, 
duties, discretion, and powers now vested i1 1 the At¬ 
torney (General of the l iiited States, by law. in rela¬ 
tion to the support of premiers sentended to con fit le¬ 
nient in jail of the District. including the custody of 
the jail building, grounds, and appurtenances, and 
authority over the warden ami employees thereof, 
and in relation to and accounting for all appropria¬ 
tion- in connection with "tich prisoners, jail, warden, 
and employees, are hereby transferred to and vested 
in the Commissioners of the District of Columbia, to 
take effect and he in force on and after the lii"t day 
of duly, nineteen hundred and eleven, and the Com¬ 
missioners of the District of Columbia are hereby au¬ 
thorized and directed to receive' and keep in the jail 
of the District of Columbia all other pri-oners com¬ 
mitted thereto for offenses against the Dinted States: 
Provided furtlnr. That the jail of the District of 
Columbia and the W ashington Ayvlum of said 
District. on and after the first day of duly, nineteen 
hundred and eleven, "hall he combined as one iii"ti- 
tution known as the Washington \sylum and dail: 
and the Commissioners of said District are hereby 
authorized to appoint a superintendent of said insti- 
tution. at a compensation of one thousand eight hun¬ 
dred dollars per annum, and the positions of warden 
of the jail and superintendent of the institution now 
known as \\ ashington Asylum are abolished on and 
after said date: and all the duties, discretion, and 
powers now vested in and exercised bv the warden 
of the jail of said District and the superintendent of 
the present \\ ashington Asylum are herebv trans¬ 
ferred to and vested in the superintendent herein 
provided for. who shall give bond to the District of 
Columbia for the faithful performance of the duties 
of his office as are now or may hereafter be prescribed, 
in the penal sum of five thousand dollars, with surety 
or sureties to be approved by said Commissioners: 
Provided further. That whenever and wherever au¬ 
thority of law exists to sentence, commit, order com- 
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mitted. or confine any person to or in said jail or 

asylum, said authority shall, on. from, and after duly 
• • ’ « 

first, nineteen hundred and eleven, he exercised hy 
sentence, commitment, order of commitment, or con¬ 
finement to or in said Washington Asylum and Jail: 
Provided further. That all of the powers, duties, and 
authority now vested in the Supreme Court of the 
District of Columbia in relation to the appointment 
and removal of the warden of the jail of the District 
of Columbia, and in relation to the making of rules 
for the government and discipline of the prisoners 
confined in the jail, arc hereby transferred to and 
vested in the Commissioners of the District of Colum¬ 
bia, who shall also have the authority heretofore 
vested m the warden to appoint subordinate officers, 
guards, and employees, without the approval of the 
Chief Justice of the Supreme Court of the District of 
Columbia: Provided further, That, the Commissioners 
of the District of Columbia are hereby authorized, 
under such regulations as they may prescribe, to sell 
to the various departments and institutions of the 
government of the District of Columbia the products 
of said workhouse, and all moneys derived from such 
sales shall be paid into the treasury, one-half to the 
credit of the United States and one-half to the credit 
of the District of Columbia. 

‘Approved March 2, 1911." 

(36 Stats.. 1002.) 

“| Prune—No. 2<>i>. | 

“|S. S70. | 

“An Act to Parole United States Prisoners, and for 

Other Purposes. 

"He d enacted hi/ the Senate and House of Repre¬ 
sentatives of the l tuted States of America in Congress 
assembled. That every prisoner who has been or may 
hereafter he convicted of any offense against the 
United States, and is confined in execution of the 
judgment of such conviction in any United States 
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penitentiary or prison, for a definite term or leri„- 
o! over one year. whose reeor.l of conduct shows he 
hos observed Hie rule- of such institution. and who 
I.is served one-third of the ton,I of the tern, or terms 

" ln <h hr tvns sentenced. n,„v he released on 
j>nrole as m*reinalttM* provided. 

s -• I luit (Ik* Hipmiiteiiricnt <>f prisons of tlie 

... Jlistiee. and the warden and phv- 

sieian of each I lilted States penitentiary shall con¬ 
stitute a hoard of parole for such prison, which shall 
establish rules and regulations for its procedure s„h- 
.|,'«;t to the approval of the Attorn, v (ieneral The 
<■ uel clerk of such prison shall he clerk of said hoard 
" '‘■u-olc. and meetings shall he held at each pri-o„ 

as otten as the regulations of -m l, hoard -hall pro- 
Mde: I rnnilril I hat in every case where a prison 
o lid Ilian a I lilted State- penitentiary i- used lot 
the confinement of such prisoner- it -ha’ll he the dutv 
ol the Attorney General to designate the otlieer- of 
sam prison who. together with the -iiperinlendei.t of 
prison-shall .-Iiltite -uel, hoard lor -aid prison. 

, \ "• * dat it it -hall appear to -aid hoard of 

pa line Iron, a report by the proper otlieer- of -ml, 
pri-on or upon application hv a prisoner for release 
"" 'dal there i- a reasonable probabililv that 

-itch applicant will live and remain at liberty without 
Moulting tlit* laws, and il in 11u* <>|*i 11 i*>n nf j|| ( . | r .; 
s .I '''d'ase t- not ineompatihle with the welfare of 
society, then said hoard of parole tnav it, it- ,|j- 
authorize the release of -„eh applicant on 

parole and he shall he allowed to go on par,.. 

-ldeol -aid prison, and. in lhe discretion of the hoard 
to return to hi- home, upon -itch terms and em,,li¬ 
tmus. including personal reports from -itch paroled 
person, as said hoard of parole -hall prescribe, and to 
remain while on parole, in the legal eu.-todv and 
under the control of the warden of such prison from 
"Inch paroled, and until the expiration of the term 
or terms specified in his sentence, less such good time 
allowance as is or may hereafter he provided for hv 
act of Congress: and the said board shall, in even- 
parole, fix the limits of the residence of the person 
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paroled, which limits may thereafter l>e changed in 
the discretion ot the hoai'd': /*/ or nlrd , That no release 
on parole shall become operative until the lindin<»s of 
the hoard of parole under the terms hereof shall have 
been approved by the Attorney (General of the t inted 
States. 

She. 4. I hat it the warden ot the prison or peni¬ 
tentiary from which said prisoner was paroled or said 
board of parole or any member thereof shall have 
reliable information that the prisoner has violated 
his parole, then -aid warden, at any time within the 
term or terms ot tin* prisoners sentence, mav issue 
his warrant to any otlicer hereinafter authorized to 
execute the same, for the retaking of -noli prisoner. 

Skc. • >. 1 hat any otlicer of said prison or anv 
federal otlicer authorized to serve criminal process 
within the l nited States, to whom such warrant shall 
he delivered, is authorized and required to execute 
-uch warrant by taking such prisoner and returning 
him to said prison within the time specified in said 
warrant therefor. All necessary expenses incurred in 
the administration of this act shall he paid out of the 
appropriation tor the prison in connection with 
which such expense was incurred, and such appro¬ 
priation is hereby made available therefor. 

“Skc. (>. That at the next meeting of the board of 
parole held at such pri-on after the issuing of a war¬ 
rant for the retaking of any paroled prisoner, -aid 
board ot parole shall be notified thereof, and if said 
prisoner shall have been returned to said prison, he 
shall he given an opportunity to appear before said 
board of parole, and the said hoard may then or at 
any time in its discretion revoke the order and termi¬ 
nate such parole or modify the terms and conditions 
thereof. If such order of parole shall he revoked and 
the parole so terminated, the said prisoner shall serve 
the remainder of the sentence originally imposed: 
and the time the prisoner was out on parole shall not 
he taken into account to diminish the time for which 
he was sentenced. 

“Sec. 7. That each board of parole shall appoint a 
parole officer for the penitentiary over which it has 

3m 
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jurisdiction. Subject to the direction and control of 
such board, it shall be the duty of such otlieer to aid 
paroled prisoners in securing employment and to 
viHt and exercise supervision over them while on 
parole, and such olhcer -hall have such authority and 
perform such other duties as the hoard of parole may 
direct. 1'he salary of each parole ollieer shall be fixed 
by the board of parole, but shall not exceed one thou¬ 
sand five hundred dollars per annum, which, to- 
gethei with his actual and necessary traveling ex¬ 
penses. when approved by such ho aid. shall belaid 
out of the appropriation for the maintenance of the 
penitentiary to which he is assigned, which appro¬ 
priation is hereby made available for the purpose. 
In addition to such parole officers the supervision of 
paroled prisoners may also be devolved upon the 
l nited States marshals when the board of parole mav 
deem it necessary. 

Sue. S. i hat it -hall be the duty of the warden 
of the prison to furnish to any and'all paroled pris¬ 
oners the usual gratuities, consisting of clothing, 
transportation. and live dollars in monev ; the trans¬ 
portation furnished -ball be to the place'to which the 
paroled prisoner has elected to go. with the approval 
of the board of parole. The warden cm tne prison 
who furnishes these gratuities is hereby authorized 
to char»re the actual cost of the same in his accounts 
against the l nited State-: /Vor/dcd, hour nr. That 
when any such paroled prisoner shall have received 
hi- final discharge, while he i- away from such prison 
be shall he entitled to no further gratuities provided 
for discharged prisoners under existing law. 

Sk< . b. 1 hat w henever any person has been con¬ 
victed of any offense against the l nited State- which 
i- punishable by imprisonment, and has been sen¬ 
tenced to imprisonment and is confined therefor, in 
am reformatory institution of any State in accord¬ 
ance with section lilty-live hundred and forty-eight 
of the Revised Statute-, or other laws of the I’niTed 
States, then if such State has laws for the parole of 
prisoners comm it ted to Mich institutions by the courts 
of that State, such person convicted of any offense 
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against the United States shall be eligible to parole 
on the same terms and conditions and by the same 
authority and subject to recommittal for violation of 
such parole in the same manner, as persons com¬ 
mitted to such institutions by the courts of said State, 
and tbe laws of said State relating to the parole of 
prisoners and tbe supervision thereof in such institu¬ 
tions are hereby adopted and made to apply to per¬ 
sons committed to such institutions for offenses 
against the United States. The necessary cost of 
parole and supervision of such prisoners, to the State 
where *ueh institution is located shall be paid by the 
United State* out of tbe appropriation for the sup¬ 
port of prisoners confined in State institutions, which 
appropriation is hereby made available for the pur¬ 
pose. No such prisoner shall be entitled to go on 
parole until tbe Attorney General shall have ap¬ 
proved the order therefor: Prorirlrd. That when a 
prisoner is committed to such institution outside of 
the State where he lives be may be permitted by his 
parole to return to hi< home, and in such case the 
supervision of such prisoner on parole shall devolve* 
upon tbe marshal of tbe district where said prisoner 
lives, and in ease such prisoner should violate hi* 
parole a warrant for bis recommitment shall be de¬ 
livered to and executed by said marshal. 

“Sec. 10. That nothing herein contained shall be 
construed to impair the power of the President of tbe 
United States to grant a pardon or commutation in 
anv case, or in any way impair or revoke such good 
time allowance as is or may hereafter be provided bv 
act of Congress. 

“Approved. .Tune 2~>. 1010.” 

“Sec. 034. VJure of Ijir/yrison nieut .—\\ hen any 
person shall be sentenced to imprisonment for a term 
not exceeding >ix months tbe court may direct that 
such imprisonment shall be either in tbe workhouse 
or in tbe jail. When any person U sentenced for a 
term longer than six months and not longer than one 
year such imprisonment shall be in the jail, and 
where the sentence is imprisonment for more than 
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IXp.u" " shal1 11,e l^'itenUan-. Cumulative 
■ emence- Jiuiii'oiratin- more than one veer shall he 

nrovi"! r" P Tv, l<>l,< ‘ < ‘ I'"' 11,0 l""T’'>ses of the foregoing 
mommo". When the punishment of an offon-e 

max lie imprisonment Ini- more ... year the 

|;io>eemio" shall he in the Supreme Court of the Dis- 

ho " ,l "‘ maximum punishment is „ fi„r nnlu 

ll "l ,n r ,,, " 1 "e" 1 l'">- one year or les- the prosecution 
"•ay lie m the police court.” 

Code of Laws. |) f 

Sk( - DwlHffioii for tiood Conduct _ \H ., er _ 

scats sentenced to and imprisoned in the jail or in the 

then f ",'° ll"‘ Ih'iriet. of Colttmhia. . confined 

, !l "' ni ' of one month or longer. who conduct 
themselves so that no charge of misconduct -hall he 

-u-latned against them, -hall have a deduct!.. live 

<a\- m each month made from the term of their 
sentence and -hall he entitled to their discharge -o 
‘ttrli.M- upon the certificate of the warden 

o | i "'7 il 1 ' 1 those ..lined in the iail and the eerlili- 

eate Ol the -ttperintendan. of the Washington Asvlum 
. otoso confined u, the worklmu-e of their good eo„. 
due dtt rt lit; then-imprisonment (with the'approval 
of the mdge making the eommitmenO : and it shall 
PC the duty ol -aid judge to write or cause to he writ- 
en in the docket of hi- court, across the face of the 
commitment of the person to be so discharged the 
lollowtn.o words: ‘Discharged hy order of the court 

(gnmg date) mi account of good eonduet during im- 
prison men t. 

Code of Laws. I). C. 

“ClIAI-TEK XXXV. 

Jail. 

“ Se( Krnploummt of Prisoners.— Person- 

H ; n to 1,n P r,so, iinent in the jail may he em- 

pNne<. at such labor and under such regulations as 
may he prescribed by the Supreme Court of the Dis¬ 
trict and the proceeds thereof applied to defray the 
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expenses of the trial and conviction of any such i>er- 
son.’’ 

Code of Laws. I). C. 

Jurisdiction of the Court of Appeals. 

•*Skc. Anv party aggrieved hy any final order, 
judgment. or decree of the Supreme Court of the dis¬ 
trict of Colunihia, or of any justice thereof, ‘includ¬ 
ing anv final order or judgment in any ease heard 
on appeal from a justice of the peace.’ may appeal 
therefrom to the s«aidCourt of Appeals: and upon such 
appeal the Court of Appeals shall review such order, 
judgment, or decree, and affirm. reverse, or modify 
the same a> shall he just, except as provided in the 
following sections. Appeal- -hall also he allowed to 
said Court of Appeals from all interlocutory orders of 
the Supreme Court <>t the Ifi-trict of Columbia, or hy 
anv justice thereof, whereby the possession of prop¬ 
erty is changed or affected, such as orders for the* ap¬ 
pointment of receivers, granting injunctions, dissolv¬ 
ing writ- of attachment, and the like; and also from 
any other interlocutorv order, in the discretion of the 
said Court of Appeals, whenever it is made to appear 
to said court upon petition that it will he in the in¬ 
terest of justice to allow such appeal. 

Ci.de. I). C. 
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ARGUMENT. 

n»‘ commissioner* iippointed to investifjntc the j,,i| ; ,i„| 
work house in the District of Cohn,.hi,, tm.de » rc|»orl umler 

' i "° 1,1 I" tin* I ’resident. ;1 ,nl the I’red- 

'lenl (Mr. Roosevelt) trim-milted this report to the Semite 
mid House of Representatives of the liOtli Conuress. _>d 
Don. and earnestly recommended that Countess act" al once 
m accordance with the recommendations „f ,] l( . 
follows: 


!• A to 1 O'ed <» 1 1 1\ ;ls llO|l<0 of detention 

;IIM| nover as « pW where prisoners should he sent 
tn serve sentences. 


2. A probation system for eases that do not ab-o 
Intelv* require imprisonment. 

‘•3. A reformatory for all who must hr imprisoned 
and yet are hopeful eases. 

4. A workhouse for those who are not hopeful 
enses and yet are not <uoh as must be sent to a peni¬ 
tentiary. 

“A. Confinement in a penitentiary for the wor-t 
offenders. 

A parole law for prisoners who may be safely 
released upon conditions before the expiration of their 
torm. ,, 


The statutes hereinbefore <et forth show that Congress did 
;u t in aeeordanee with these recommendations. The report 
of the commission stated, among other things, the follow¬ 
ing: 


“To the end that the jail may be immediately re¬ 
lieved of the maintenance of prisoners in idleness and 
that the inmates of the workhouse may all be em¬ 
ployed we recommend that an appropriation be made 
by the present Congress, which will enable the Com¬ 
missioners of the District to purchase separate tracts 
of land as sites for a reformatory and a new work- 




house <m<l for plans and specifications for the build¬ 
ings to be erected thereon. If these plans shall he 
adopted, all those* idle sentenced prisoners may be put 
to work with the opening of coming spring. So 
strongly d<* we believe in the necessity of immediate 
action that we have taken the liberty of submitting 
herewith a draft of a hill for the purpose.’" 

It i" manifest, it is thought, that the object, of this appeal 
is to defeat the purpose of Congress in enacting legislation 
in the interest of prison reform and for the benefit of those 
prisoners who have not been convicted of penitentiary 
oflciises and who ought to he subjected to uniform discipline 
in the interest of the public and in their own interest 

I. 

This appeal does not constitute a case within the 
jurisdiction of the Court of Appeals. 

In order that an apjieal may he taken to this court from 
any final or interlocutory order of the Supreme Court of the 
District of Columbia, or by any justice thereof, there must In* 
a case, and such appeal is to he taken by a “party aggrieved. 

1 he appeal must also involve some judicial act which is re- 
viewable by this court. If the act he non-judicial or be dis¬ 
cretionary no api»eal will lie. 1 he proceeding in this case is 
wholly ex parte. Counsel for appellants had no right to a 
hearing below. The control of prisoners confined in the 
workhouse of the District merely is not involved in this liti¬ 
gation, because tbe sentences are jail sentences. The lirst act. 
the act approved March d, 1909, “directed” the Supreme 
Court of the District of Columbia, the Attorney-General, and 
the warden of the jail of said District “to require male pris¬ 
oners at the time serving sentences in said jail to do the said 
work.” The second act, the act approved June 25, 1910, 
was in effect at the time the offenses were committed, the 
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.miilt judicially established and when the sentences of tin* 
prisoners were imposed. This act specifically requires the 
'aid Supreme Court, the Attorney-!Ieneral. and the warden 
<>f die District of Columbia jail, ohco so rcjocxted Inf //,, 
Commissioners of tin District of ('ohm,bio, to “deliver into 
the custody ot either of said superintendents or the author¬ 
ized deputy or deputies of either of said superintendents 
prisoners sentenced to confinement in said jail for ollen>c~ 
a,uainst the common law or against statutes or ordinances re- 
l.-itino to the District of Columbia." Cnder the letter of the 
statute it was the request of the Commissioners of the Dis¬ 
trict of Columbia that operated as the force or power to cause 
the removal of such prisoners from the jail and their delivery 
into the custody of the said superintendent. No discretion 
was left with the Supreme Court of the District or the Attor¬ 
ney-! Ieneral or the warden of the jail in refuse such request. 

< hapter do ot the (’ode of the 1 >istrict of ( olumhia deals with 
the authority of the Supreme Court of the District of Colum- 
hia over the jail and its warden. It will he there seen that 
the court hod authority to appoint a warden and to remove 
him; that the warden hod authority to employ the prisoners 
at labor “under such regulations as may h<* prescribed bv the 
Supreme Court of the District of Columbia;" that that court 
hod the duty imposed upon it to make rules for the govern¬ 
ment and discipline of the prisoners confined in the jail, and 
that the Attorney-!Ieneral. under the Code, made allowance 
and paid for the subsistence of the prisoners therein. The 
situation preceding the establishment of the workhouse in 
\ irginia is stated in the report of the Commissioners to 
President Roosevelt; 


The jail is now under a divided jurisdiction— 
that of the Supreme Court of the District of Colum¬ 
bia and that of the Attorney-General. It is the duty 
of the (omt to make such rules for the government 
and discipline of the prisoners as shall lie necessary 
for the health, security, and protection of such pris- 
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oners from cruel treatment by any person in charge 
thereof (I). C. Code, 119b). But the purse is in the 
control of the Department of Justice, for it is provided 
that ‘there shall be allowed and paid by the Attorney- 
General for the subsistence of prisoners in the custody 
of the warden of the jail of the District of Columbia 
such sum as it reasonably and actually costs to sub¬ 
sist them’ (D. C. Code, 1244).” 

1 hese powers and duties, vested in and imposed upon the 
Supreme Court of the District of Columbia in relation to the 
conduct of the jail and the appointment- of the warden, were 
in no sense judicial powers, and if they were Congress had 
an undoubted right to abrogate them. Certainly these pow¬ 
ers and duties in no way relate to the rendition of judgments 
or imposition of sentences in criminal cases, for these mat¬ 
ters are otherwise regulated by statute. 

Now the act of June 2o, 1910, Indore cited, modifies the 
authority and the power of the court and of the warden over 
the actual custody of prisoners sentenced to confinement in 
jail. And the act of March 2, 1911. hereinabove set out. 
takes away all authority of that court and of the warden over 
the jail. The latter act provides that after the 1st day of 
July. 1911. the jail and the Washington asylum shall be one 
institution known as the Washington asylum and jail: that 
the position of the warden of the jail and all the duties, dis¬ 
cretions and powers vested in the warden are transferred to 
and vested in the superintendent, to be appointed by the 
Commissioners; and. further, that all the powers, duties and 
authority vested in the said court in relation to the appoint¬ 
ment and removal of the warden, the making of rules for 
the government and discipline of the prisoners confined in 
the jail, are transferred to and vested in the .Commissioners 
of the District of Columbia. 

At the time, therefore, that application was made to the 
Supreme Court of the District of Columbia, to wit, March 23, 
1911, for a transfer of prisoners (R., 2 and 3) no power re- 
4m 
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mained in the court, the Attorney-!General or the warden in 
reference to the custody of tin* prisoners, and the application 
was unnecessary, because the control over such prisoners had 
then been vested in the Commissioners of the District of 
( ’olunibia. 

This observation is true of the request to the court made 
•hilv •>. ltll 1 ( R.. 1 and 2). for assent to the transfer of pris¬ 
oners and to the order made by the presiding justices ( R.. 
• »). passed July 1 HI 1. 

The court below, acting as an administrative body in ref¬ 
erence to the discipline and control over prisoners, was with¬ 
out power to refuse the application, and no need existed for 
the application. Being without power in the premises, it 
followed that the court had no authority to allow an excep¬ 
tion and no right to allow an appeal from its order, and that 
the case is a moot case and presents no question for the de¬ 
cision of this court. 


A judicial tribunal has to decide actual controversies by a 
judgment which can be carried into effect. and not to give 
opinions upon moot questions or to declare principles of 
law which cannot affect the matter initialed before it. 

Cardozo rs. Baird, 60 App. D. C., 86. 


It is well known that this ease grew out of an attempt to 
reverse the decision of the lower court holding that the dutv 
of appointing a hoard of education, vested in that court by 
law. was not constitutionally imposed upon the court. 

The action of the Supreme Court of the District of Colum¬ 
bia in assenting to the transfer of prisoners is collateral to the 
ha be os rnrjtas cases brought in the District Court for the East¬ 
ern District of Virginia. It was competent for that court to 
decide what bearing the order of assent had on the legality of 
the detention of the prisoners, if any. The decision of that 
question is wholly collateral, without binding force or virtue, 
and will be mere matter of opinion if taken up and decided 
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by this court. If this court holds the assent valid or in¬ 
valid, what judgment will it enter, and can it enforce or 
modify the decision of the District Court for the Eastern 
District of \ irginia by any order, judgment or decree it may 
enter in this case? 


I lie Constitution of the United States does not mean that 
the executive, legislative, and judicial departments of the 
Government must he kept wholly and entirely separate. 
1 herefore, administrative duties imposed upon the court do 
not violate any constitutional provision. 

In Dreyer r .*. Illinois the court, in speaking of the separa¬ 
tion of the three great departments of the Government, 
made the following observation?* and cited the following 
passages from Story’s work on the Constitution: 


“A local statute investing a collection of persons 
not of the judicial department, with powers that are 
judicial and authorizing them to exercise the pardon¬ 
ing jlower which alone belongs to the Governor of the 
State, present?* no question under the Constitution of 
the 1 nited States. The right to the due process of 
law preserilted by the Fourteenth Amendment would 
not be infringed bv a local statute of that character. 


even though such statute involved a violation of the 
State constitution. Whether the legislative, executive 
and judicial poweis of a State shall be kept alto¬ 
gether distinct and separate, or whether persons or 
collections of persons belonging to one department 
may. in respect to some matters, exert powers which, 
strictly speaking, pertain to another department of 
government, is for the determination of the State. 
And it* determination one way or the other cannot 
be an element in the inquiry whether the due proec.-s 
of law prescribed by the Fourteenth Amendment has 
been respected by the State or its representatives when 
dealing with matters involving life or liberty. 

“ ‘When we speak,’ said Story, ‘of a separation of 
the three great departments of government, and main¬ 
tain that that separation is indispensable to public 
liberty, we are to understand this maxim in a limited 
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>en>e. It is not meant to affirm that they must he 
kept wholly and entirely separate and distinct, and 
have no common link of connection or dependence, 
the one upon the other, in the slightest degree. The 
inie meaning i-. that the whole power of one of the-e 
departments should not he exercised by the same 
liano- which posses- the whole power of either of the 
other departments: and that such exercise of the 
whole would >uhvert the principles of a free constitu¬ 
tion.’ Story’s Const. (5th ed.), 393. Again: ‘In¬ 
deed. there is not a single constitution of any State in 
the l nion. which does not practically embrace some 
acknowledgment of the maxim, and at the same 
tune some admixture ot powers constituting an ex¬ 
ception to it.' Story's Const. (5th ed.). 395."" Drever 
nor-. 1 ST r. S.. 71. S3; 47 L. Ed.. 71). 

•S‘e. particularly. Siehald’s case. 100 (' S 

381 . 


On the right to appeal the ruling of this court In n Ma<- 
tailand. *»0 Appeal-. I). ( ., .It).). seems conclusive 

Speaking of the writ of prohibition this court -aid in 
392): ' 

I heie appear- to he n<> other remedv whatever in 
thi- ca-o. \\ Idle the gas company might have the 
right oi appeal from an order of the court below re¬ 
fusing the idiet prayed, there is no corresponding 
right ot appeal from an order granting that relief, 
lor there i- no adverse party against whom the order 
runs." 


J 
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II. 

The proceedings instituted in the court below is 
not a “case” within the meaning of Article 3, Sec¬ 
tion 2, of the Constitution of the United States. 

Much that has been said previously is applicable to the 
consideration of the question whether this proceeding is a 
"ca-c ' within the meaning of the Constitution of the I nited 
States. 


Article III. Section 2. 


"The judicial power shall extend to all eases, in 
law and equity, arising under this Constitution, the 
laws of the t inted State's, and treaties made, or which 
shall he made, under their authority;—to all eases 
affecting ambassadors, other public ministers and con- 
-ul-;—to all ease- of admirality and maritime juris¬ 
diction;—to controversies to which the l nited States 
-hall be a party: to controversies between two or 
more States; between a State and citizens of another 
Suite;—between citizen- of different States.—between 
citizens of tin* same State' claiming lands under 
grant- of different State's, and between a State, or the 
citizens thereof, and foreign State's, citizens or sub¬ 
jects.” 


If m proceceling involves a right which in its nature is sus¬ 
ceptible of judicial determination, and if the determination 
of it is not simplv ancillary or advisory, but is a final and 
indisputable basis of action by the parties, it is a “ease 
within the meaning of this provision. The term “ease” im¬ 
plies the existence of present or possible adverse parties wince 
contentions are submitted to the court for adjudication (In 
re Pacific R. Commission. 32 Fed., 255). 

The present proceeding is not a “case” within the mean¬ 
ing of the Constitution, because it lacks the necessary eb- 
ments of a case. 
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A proceeding does not become a ‘‘ease in the Federal 
courts until the question arises under one of the designated 
>ubjects to which the judicial power extends. A *‘case” i- i 
question contested before a court of justice (Martin ex. 
Hunter. 1 Wheat.. M7>2: Cohen- r*. Virginia. (> Wheat.. 407: 
/' ' ftfirtr Milligan. 1 Wall.. 1:>:>). A “case’' i- a suit in>'i- 
tuted according to tin* regular course of judicial procedure 
(Marburv 'X Madison. 1 Cranch. IMS; Martin rs. Hunter. 1 
Wheat.. M.>2). The interest- of the parties must be adver-e 
(Wood Paper Co. ex. Heft. S Wall.. MMtJ). 


In order to exercise judicial power and to determine i 
cast* there must be a judgment or decree. In this case the 
action of the court is not binding on the parties. It i< jid- 
visory only. Thus, in I T . S. c*. Ferreira (1:» How., .’>1 ). 


-peaking of the act of 170*2. which had provided that under 
the decision of the court on the claim for pension the matter 
was to be certified to the Secretary of War and if he ap¬ 
proved it he might allow the pension or disallow it if he 
did not approve the judgment, the court said: 


“Independently of these objections (/. /want of 
judicial power) we are at some loss to understand 
how this case could be legally transmitted to t!: ; - 
court. and certified as a transcript of a record in the 
district court. According to the directions of the act 
of Con gress. the decision of the judge and tin* evi¬ 
dence on which it is founded, ought to have been 
transmitted to the Secretary of the Treasury. They 
are not to remain in the district court, not to be re¬ 
corded there. They legally belong to the Secretary 
of the Treasury, and not to the court, and the copy 
from the clerk of the latter would not be evidence in 
any court of justice. There i* ; no record of the pro¬ 
ceedings in the district court of which a transcript 
can he legally made and certified and consequentlv 
there is no transcript now before us that we can recog¬ 
nize as evidence of any proceeding or judgment in 
that court.” 
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In Sanborn's ctise. 14S V. S.. *223, the court, referring to 
the revisory power of the Secretary over the judgment of the 
court of claims under the act therein construed, said: 

"Such a finding i> not made obligatory upon the 
department to which it is reported—certainly not so 
in terms, and not so. a- we think, by any necessary 
implication. We regard the function of the Court of 
Claim*, in such a case, as ancillary and advisory onlv. 
The finding or conclusion reached hv that court i- 
not enforceable by any process of execution issuing 
from the court, nor is it made, by the statute, the final 
and indisputable basis of action either by the depart¬ 
ment or by (’ongress.** 


'fhe court further said : 

"In the case Indore us there was, as was held by the 
Court of (Maims, no final judgment obligatory upon 
the Department of the Interior, or enforceable ny 
execution from any court. Moreover, there wa» really 
no .suit to which the l nited States were parties. I he 
claimant did not pretend that the (iovernment owe ! 
him anvthing for property sold or services rendered. 
Mb effort was to get the Department of the Interim-, 
which was paving monev over to Indians under 
treaties to withhold from them an agreed percentage 
thereof for services rendered hv him to the Indians. 


III. 

Constitutionality of the Acts of Congress. 

It is asserted by the appellants’ counsel that the acts in 
(juestion constitute an alteration and amendment of court 
sentences. Section 1134 of the Code simply provides for a 
sentence to imprisonment either in the workhouse or in the 
jail. Where the imprisonment is for a term of not exceed¬ 
ing six months, and if longer and not more than one year, 
then such imprisonment is in the jail. What jail? And 
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wlmt workhouse? Not a place provided 1 »y the court, for 
ilie court has no money with which to huy and maintain 
jail' and workhouses. lait at the place of imprisonment pro¬ 
vided l»y the legislature, wherever such place may he. The 
particular place ot imprisonment is no part of the sentence, 
and such is the effect of the Revised Statutes of the Dinted 
States, section .nil. Indeed, an examination of the Revised 
Statutes will show that sometimes the place of imprisonment 
i' to he designated l.y the court and that at other times the 
place ot imprisonment is to he designated hv the attornev- 
geuerul (see collection of Statutes Index Analysis of Federal 
Statutes, \ol. 1. page 01 < ). I he attorney-general has the 
power, under section .Vi hi. Revised Statutes, to change the 
place of imprisonment. if in his opinion it is necessary for 
the presen at ion oi the health ot the prisoner, or when* in 
his opinion, the place of conlincment is not sutlicient to se- 
enre tIn* custody of the prisoner, or became of cruel and im¬ 
proper treatment. Speaking of a similar statute the Su¬ 
preme ( ourt ot the Ih'tiiot ot ('olumhia. m general term 
said: 

"It was not the purpose of (’oiigre-s hv this legis¬ 
lation to change the .jurisdiction of anv court a- to 
any class ot crimes or oden-e- or to change tin* pun¬ 
ishment therefor attached for any crime or oltense. 
hut to regulate and fix the place of punishment 
whether the sentence he to the jail or the peniten¬ 
tiary. liy no just construction can it he held that the 
attorney-general is given tin* power to change a -en- 
tenee of the court from the jail to the penitentiary, 
or to order that a prisoner sentenced to the former 
shall he confined in the latter. He may, under con¬ 
ditions Muted in the act of duly 12. 1N7<>. remove a 
prisoner from one jail to another or from one peni¬ 
tentiary to another. ' 

l . S. r*. Marshall, H Mackey. 34. 3<>. 37. 

In Ex Parte W aterman. 33 Fed., 20: 

“A woman, duly convicted in the district court of 
the Eastern District of New York, was sentenced to 
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)>e imprisoned in tlie State prison at Auburn, but the 
warden refused to admit her, because he was not per¬ 
mitted by the laws of the State to receive female 
prisoners. The court thereupon, during the same 
session, but in the absence of the convict, made an 
order modifying the sentence bv substituting the Erie 
(Vanity Penitentiary as the place of confinement. 
Held: On hn/nn.* cor/m*, that the criminal jurisdic¬ 
tion of the district courts being purely statutory, and 
it being apparent from the provisions of Rev. St. 
1'. S.. sections 5541. .”>54*2. 5548. 554(>. tit. 70, c. 0. 
relating to ‘prisoners and their treatment.' that the 
designation of the place of imprisonment, is no part 
of the judgment, such an order could be made in 
abse ntem.” 


Speaking of the contention that the designation of the 
place of imprisonment is no part of the judgment, the court 
said: 


‘‘The criminal jurisdiction of the national courts 
being purely statutory, it is urged that the court has 
authority after sentence is pronounced, and in the 
absence of the defendant, to enter an order at any 
time during the term naming the prison where the 
sentence is to be executed: and. further, that the court 
may. in its discretion, make a general order to this 
effect, including all or any given number of prisoners 
sentenced at the term. Section 5541 of the Revised 


Statutes provides: 

“ ‘In every case where any person convicted of any 
offense against the United States is sentenced to im¬ 
prisonment for a period longer than one year, the 
court by which the sente nee is passed may order the 
same to be executed in any State jail or penitentiary,’ 
etc. 

“To the same effect are sections 5542 and 5548. 
By these provisions Congress clearly resognizes a dis¬ 
tinction between a sentence and an order for the 
execution of the sentence. After the former has been 
passed , the order is made designating the prison, but 
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1101 newsMirily a part of the judgment of 

tiie court. 

1 bis construction h continued by an examinuli a\ 
<*t x*(tiun m4I> (amended Id Si. ; ,t Large, <SS). w |,i -I. 
permits the attorney-general, in certain cashes, to 
change die place of impiisonment of any prisoner of 
, n . ,to<J . S,5,l( ‘ s - ,f ’ the lawmakers had regarded 

! ht ; ‘Motion of the prison as a part of the solemn 
judgment of the court, it is hardly prohahle that they 
would ha ye lodged with an exeentiye oflicer the power, 
not only to change ami modify that judgment, hut 
t*> do thi- in the absence of the prisoner hy a mere 
-irnki. of tlie pen. Ii h true that, in thi- di.-tricl. in 

even; ea-e where ..f'anmu- crime ha.- been charm'd. 

I he defendant s presence has been required at every 
-tep of the proceedings, hut in other districts the prac¬ 
tice adopted in this cause has heen sanctioned by 

judge" who have had long experience in administer¬ 
ing the criminal law. 

1 hr right to change the place of confinement in 
the absence of the prisoner has been asserted, and 
frequently exercised: sometimes upon the request of 
the prisoner himself, sometimes through the solicita¬ 
tion of his relatives and friend", and sometimes from 
motives of public policy. There can be no reason 
founded upon principle why the prisoner should be 
present when the order effecting this change is signed 
1° require such presence would often he attended, 
not only with large and useless expense, as in the case 
at bar. but with annoyance, inconvenience, and de¬ 
lay. n<)1 <»nly to the oflicers of the law. but to the 
prisoner himself. This view of the law is further 
"trengthened by a reference to the rule of the south¬ 
ern district, which provides that ‘in all cases in which 
persons convicted of offenses against the statutes of 
the 1 nited States shall be sentenced to imprisonment, 
and the sentence shall not also specify that the party 
l*e kept at hard labor, it shall be the duty of the mar¬ 
shal to cause such party to be imprisoned in any one 
of the prisons within the city and county of Xew 
York which he may select for that purpose” 

4 Blatehf.. 541. 
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In O’Brien cs. Barr. 49 N. \Y. Rep.. 68. hearing on habeas 
corpus, petitioner was duly sentenced in Iowa by the District 
Court of Wapello County at the January term. 1884. to im¬ 
prisonment in the penitentiary at Fort Madison, at hard 
labor for a term of eight years, and was committed to that 
prison in pursuance thereof. The answer showed that he 
was placed in the custody of the defendant as warden of the 
State penitentiary at A mimosa by virtue of an order or 
resolutions of the executive council of the State. These 
orders read as follows: 

"At a meeting of the executive council held on the 
16th day of February. 1886. the following, among 
other, proceedings were had. to-wit: In the matter of 
the transfer of convicts from the Fort Madison to the 
A mimosa penitentiary the order made by the council 
at its meeting of February 10. 1886. was modified as 
follows: It was ordered that the transfer he made 
from convicts received subsequent to February 1. 
1860, and to he such as can he spared without conflict¬ 
ing with contracts already made until the whole num¬ 
ber confined in the said Fort Madison penitentiary 
shall be reduced to four hundred (400), provided 
that number shall not exceed twenty-five. Frank D. 
Jackson. Secretary of State and Secretary of the Exec¬ 
utive Council.’’ 

"April 9. 1880.—To Hon. George W. Crosley, 
warden of the penitentiary at Fort Madison: You 
take* notice that at a meeting of the executive council 
of the State of Iowa, held on the 5th day of April. 
1886. the following resolution was adopted bv said 
council, to-wit. 'llesolccd, That the warden of the 
penitentiary at Fort Madison be authorized to trans¬ 
fer twenty convicts from said penitentiary to the peni¬ 
tentiary at A mimosa, the said transfer to consist of 
such convicts only whose removal will in the judg¬ 
ment of the said warden he most consistent with the 
interests of the State and the proper treatment of its 
convicts, and with due regard for the existing con- 
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tracts for the employment of convict labor. Resolved. 

I bat all orders heretofore made by this council in 
relation to the transfer of convicts be. and the same 
are hereby, revoked and rescinded, except in so far 
as transfers have been actually made under such 
orders. k rank l>. Jackson. Secretary of State and 
Secretary of the Hxecutive Council. 


It appeared that by acts of the legislature the penitentiary 
at Anamosa was established as a penitentiary of the State “in 
which such convicts sentenced for life or any period of time 
as the executive council may designate shall be confined, em¬ 
ployed. and governed, according to the provisions of law re¬ 
lating to the government and discipline of the penitentiary 
at Fort Madison.* 

It \\as contended that this authority was in derogation of 
the State constitution, which provided— 


I he judicial power shall be vested in the Supreme 
( <»urt. District Court, and such other courts inferior 
to the Supreme Court as the (ieneral Assembly may 
trom time to time establish." 


The court said: 

1 lonouncing this judgment ot imprisonment was 
unquestionably the exercise of a judicial power. The 
imprisonment and it< duration could alone be deter¬ 
mined by the court. Hut fixing the particular peni- 
tentian in which the petitioner should be confined 
i- not a part of the judgment. The effect and dura- 
"1 confinement h all that was judicially deter¬ 
mined by the judgment. The conviction was for 
burglary, and the punishment provided in the statute 
i>. Tie shall he punished by imprisonment in the 
penitentiary, and not in any particular penitentiary. 

I lie State furnishes penitentiaries, and mav provide 
in which one convicts or classes of convicts shall be 
confined. 1 his is in no sense the exercise of judicial 
power. If the State is concluded by a judgment that 
the confinement be in a particular penitentiary from 
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providing for confinement elsewhere, then the Im¬ 
mune provisions <>f onr statute for confinement else¬ 
where in cases of insanity or pestilence are for naught 
m such cases. It hv such a judgment the State i> 
precluded from providing for confinement elsewhere 
than in the penitentiary named, then, if from fire or 
other casualty the prison named becomes unsuitable 
as a place of confinement, the convicts must he turned 
loose. We are in no doubt as to the authority of the 
State to provide for the confinement of convicts in 
any of its penitentiaries during the period fixed in 
the judgment, and that the authority to designate the 
convicts to he confined in the different penitentiaries 
is legally vested in the executive council of the State. 

li is complained that the petitioner was not 
designated by name by the executive council to he 
transferred to and confined in the penitentiary at 
A mimosa, hut that it was left to the warden at Fort 
Madison to select those who should he transferred 
under the resolution and order of the executive coun¬ 
cil The authority is to designate. The law is silent 
as to how the designation shall he made. The au¬ 
thority being general, they may designate in whate\et 
way will elearlv point out the individual con\ict 01 
class of convicts who are to he confined at Anamosa. 
ft. is under this authority that the council have desig¬ 
nated that all female convicts and persons convicted 
in certain counties of the State shall he confined at 
Vnamosa. and those convicted in other counties at 
Fort Madison. The order under which petitioner 
was transferred was for the transfer of a class of con¬ 
victs_that is. *20 convicts Svhose removal will in the 

judgment of the State warden he most consistent with 
the Interests of the State and the proper treatment of 
its convicts, and with a due regard for the existing 
contracts for the employment, of convict labor.’ True, 
this left it to the judgment of the warden as to which 
convicts would come under the class designated in the 
order: but this did not. as is contended, call upon him 
to exercise judicial powers, and the selection and 
transfer were in no wise a modification or change of 


the judgment which had been pronounced against the 
petitioner.” 
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I" Kiugen -x Kelly, l.j I.. K. A.. | 77 . „ le court , j, 

I mh 7T. ,,K "" " f - rf-ter Suite under 

• < t neon the Mute- does not violate the Constitu- 
Iioii of the l tnteil Suite.-: hel l (A) anil (15) that changing a 

II ""'J' •' l< ‘ I sentence <>t a prisoner to eonforni to a change 

."V 1 ;"'''",. of l*eiiiten.i„rv does not chance 

;; r y " c " { «'«viction. but mav he done at' 

10 > " l ‘' ,,| l llt ‘"t term of the court. Tlie court said: 

"On Heceinher 11. 18f)fi. the judgment and son- 

in this cause was rendered in 
he In lowmg words: ‘It is found that the defendant. 

" llh, " n i v, ngen. is guilty of the crime of grand lnr- 
'•cm. a- charged in tin. indictment herein. It i- 
therefore considered, ordered, and adjudged hv the 

• ""..j' "c'* 11 "' *•;«! W’illian, Kingen he imprisoned 
• ■ ''th I'cmtenttary of the State of Wyoniitm. 
I" "it. the Illinois State penitentiary. located at or 
near the city of Joliet, in the State of Illinois, and 
-«|'t at hard al.or lor the period of eight years' 

It 1- contended on l.ehalf of the petitioner that this 
judgment and sentence is void, ami the legislation 
upon which it ts founded is holdlv attacked as un- 
con-titutional and void. This legislation consists in 

If'; 1 1SSn >i "f l f| , ' !l, I ‘ 1 "!■ !}"' • ; "’ t " f r,, "Kress of June 
. 1. 0. ot the tenor following: ‘That the legislative 

a-semhlies ot the several Territories of the 1'nited 

• tales may make such provisions for the care and 
custody of such persons as may he convicted of crime 
undei the laws of such Territory as they shall deem 
pioper. and for that purpose may authorize and con- 
1 id for the care and custody of such convicts in anv 
other territory or State, and provide that such person 

«' sentenceil to confinement accord- 
-I' l erritory or State, and all exist¬ 

ing egislative enactments of any of the Territories 
, purpose nro hereby legnlized: PmvhM Tint 

the expense of keeping such prisoners shall he'borne 
7 , ,, . p tespective Territories, and no part thereof 
-hall he borne by the United States ’ Pursuant to 
appropriate legislation by the legislative assembly of 


< 
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the Territory of Wyoming, authorized by this act of 
Congress, if not included in the general grant of 
legislative power, the proper contract was made for 
tin* care and custody of the convicts of the Territory 
of Wyoming in the Illinois State penitentiary at 
Joliet. This legislation is in force in the State of 
Wyoming, if at all. by virtue of section 3 of article 
'_M of the constitution of the State of Wyoming, 
which L as follows: ‘Sec. 3. All laws now in force in 
the Territory of Wyoming, which are not now repug¬ 
nant to this constitution, shall remain in force until 
they expire hy their own limitation, or he altered or 
repealed hy the legislature.’ Tt is urged that none 
of this legislation can have any effect outside the 
territorial boundaries of Wyoming, and that, in so 
far as it purports to take effect outside of those limits, 
it is unconstitutional and void; and that no law of 
Wyoming can authorize imprisonment for crime ex¬ 
cept in Wyoming.' " 


The court also said: 

“It further appears from the evidence on file that 
on the 3d day of September, 1 SOI.—that being a 
regular day of the May. A. I). 1891, term of the 
court that tried the petitioner on the charge of grand 
larceny.—the following order was made and duly 
entered of record in said court: ‘Now, on this day 
comes into open court the said William Ivingen, in 
person and by his attorney, Henry St. Rayner, and 
also conies the county and prosecuting attorney of 
said Laramie county: and the said county and pros¬ 
ecuting attorney, now in open court, and in the pres¬ 
ence of said William Kingen, moves the court that 
the sentence heretofore, at the November, A. D. 
1890. term of this court, pronounced against said 
defendant. William Kingen. be carried into execu¬ 
tion. And. it appearing to the court that no writ of 
error or other proceeding in error, as provided by law. 
has been allowed in this case, it is now ordered by 
the court that the sentence heretofore, on the 11th 
day of December, A. D. 1890, pronounced against 
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sn<l defendant, W illiam Kingen. he carried into exe¬ 
cution. And. it further appearing to the court that 
'inec sml sentence was pronounced, the State board 
<>f charities and reform has changed the location 
of the penitentiary of the State of Wyoming from 
doliot. in the State of Illinois, to Laramie City, in the 
.State of W yoming, and has in writing notified the 
judge of this court of such change, it is now ordered 
hy the court that the mittimus in this case he di¬ 
rected to the warden of the penitentiary of the State 
of W yoming, located at Laramie City, in the State 
of Wyoming.' It h assumed that this order is. in 
effect, a change or modification of the judgment and 
-elitenee pronounced at the preceding November term 
of the court. Numerous authorities are cited to the 
• •fleet that a court has not the power to change or 
modify its judgment after the expiration of the term 
at which such judgment was rendered and recorded. 

I his rule seems to he well settled. But the argument 
for the petitioner is vicious, in assuming that this is 
a change or modification of the judgment. The 
judgment .-lands of record in the precise form as he- 
toie. No authority ha< heen cited to the effect that 
aftei sentence of a convict to imprisonment in the 
penitentiary the location of the penitentiary may 
not he changed by proper authority, and the impris¬ 
onment he accomplished at the new location. On the 
contrary, the making of such changes is a common 
custom, and L generally sustained. Tt is a power 
that cannot lie denied without working in many cases 
great inconvenience to the State, and great hardship 
to the prisoners themselves. Sanitarv conditions, 
overcrowding, destruction of a prison by fire or flood. 
m.m\ considerations of necessitv and convenience 
make it necessary that the discretion of making such 
removal he vested somewhere. The legislature of 
Wyoming has seen fit to vest this discretion in the 
Nate Board of Chanties and Reform. That board 
lias at least colorable authoritv of law for the exer- 
dse of such discretion. Whether that authority be 
valid for the purpose to which it has been applied 
in this instance, or whether that discretion be prop- 
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erlv exercised, we cannot try on habeas corpus. The 
district court has no power to fix the location of the 
penitentiary of the State, or to compel that it re¬ 
main in a place where fixed for a year, or a month, 
or a week, or a day. The authority of that court on 
a conviction for grand larceny is to pronounce judg¬ 
ment and sentence that the convict ‘shall he impris¬ 
oned in the penitentiary not more than ten years.’ 
Laws 1800. chapter 73, section 39. The statement of 
tht* location of the penitentiary is no necessary part 
of the sentence, and adds nothing to the effect of 
the sentence. It i< probably correct practice to in¬ 
sert it. but such insertion binds no one and is of no 
effect other than to indicate where the penitentiary 
is located at the date of sentence/* 

Labor. 

There was no addition of labor to the sentence, because 
labor was already ad'ded to every sentence at the jail and be¬ 
cause, too. where a fine or imprisonment or imprisonment 
alone is required a sentence may be executed at a place where, 
as a part of the discipline, labor is required. Section 119*2 
of the Code expressly provides that prisoners sentenced to 
imprisonment at the jail may be employed at labor, and the 
act of Congress in turning over the jail to the Commissioners 
and imposing its duties on their superintendent, and pro¬ 
viding that persons therein confined may be required to 
labor at the workhouse at Oeeoquan, is simply a part of the 
discipline bf the institution and followed as a matter of law 
from the imposition of the sentence in the cases of Fiske and 
Alexander. 


Ex parte Ivarsdentick. 93 II. 8.. 396, 400, 402, 403, 
404: 


Petitioner was indicted for conspiracy and convicted May 
1, 1876, in the Circuit Court of the United States for the 
District of Louisiana, and was sentenced to be confined in 
6m 







tlie |.eiiileiili 1 ny in (.lie Stale of West X'irtriiMa at Mounds- 
vi lie. 

Held, where a person convicted of an offense against the 
l nited States is km it ei iced to iniprisoiiment for a term longer 
than one year the court may. in its discretion, direct his con¬ 
finement m a State penitentiary: and held. also, that im¬ 
prisonment at hard labor, when prescribed by statute as a 
part of the punishment, must he included in the sentence of 
the person so convicted; hut //-Acre fine or i m prison mint . or 
imprisonment alone, is required, the court is authorized. in 
tts discretion, to order it8 sentence to he executed at a place 
ah ere. as part of the discipline of the institution. sad, labor 
>s exacted from the convicts. 

The court, after referring to various sections of the Re¬ 
vised Statutes of the ( nited States, said: 

‘'This language is explicit, ami. taken by itself. is 
certainly suHicient to authorize imprisonment in ;i 
penitentiary, at tin* discretion of the court, in all 
cases where the sentence is for a longer term than 
one year. Rut tin* counsel for the petitioner, in their 
argument, refer to other sections oi the statute, which 
in 1 1 *inis provide tor punishment by imprisonment 
at hard labor, and they seek to coniine the power of 
imprisonment in a penitentiary to such cases; be¬ 
cause, as they claim, imprisonment in a penitentiary 
necessarily implies imprisonment at hard labor; anil 
where the punishment provided for by the statute is 
imprisonment alone, a sentence to confinement at a 
plate wheie haid labor is imposed as a consequence 
of the impiisonment. is in excess of the power con¬ 
ferred. 

"W e have not been able to arrive at this conclusion. 
In cases where the statute makes hard labor a part of 
the punishment, it is imperative upon the court to 
include that in its sentence. But where the statute 
requires imprisonment alone, the several provisions 
which have just been referred to place it within the 
powei of the court, at its discretion, to order execu¬ 
tion of its sentence at a place where labor is exacted 
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as a P art °f the discipline and treatment of the insti¬ 
tution or not, as it pleases. Thus, a wider range of 
punishment is given. and the courts are left at liberty 
to graduate their sentences so as to meet the ever- 
varying circumstances of the cases which come be¬ 
fore them. If the offense is flagrant, the peniten¬ 
tiary. with its discipline, may he called into requisi¬ 
tion : hut if slight, a corresponding punishment may 
he inflicted within the general range of the law. 

‘Tt still remains t<» he considered whether that part 
<>f the sentence which directed that the imprisonment 
"houId he in the penitentiary at Moundsville can be 
sustained. 

It is conceded that Congress has the power to pro¬ 
vide that persons convicted of crimes against the 
( nited States in one State may he imprisoned in 
another. Congress can cause a prison to he erected at 
any place within the jurisdiction of the United States, 
and direct that all persons sentenced to imprisonment 
under the laws of the I nited States shall he confined 
there: or it may arrange with a single State for the 
use of its prison and require the courts of the United 
States to execute their sentences of imprisonment in 
them. All this is left to the discretion of the legisla¬ 
tive department of the (Government and is beyond 
the control of the courts/* 

(Note.— Court then reviews statutes.) 

“ I he court also decided, that, under the circum¬ 
stances of this case, the punishment should he hv im¬ 
prisonment in the penitentiary. This made it neces¬ 
sary to ascertain whether any penitentiary outside 
the State had been designated by the Attorney-Gen¬ 
eral of the 1 nited Stale's for use when that in the 
State was found to he unsuitable. 

“As to this, the* record shows, that, on the first day 
of April. 1S7b. the Attorney-General addressed the 
following communication to the United States Attor- 
nev at Louisiana—" 


(Note. —Communication is here set out.) 

“This { lotion of the Attorney-General was brought 
to the attention of the circuit court and the desired 
entry made. The statute makes it the duty of the 
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Attorney-t.eneral in designate other places of con¬ 
finement. ''hen lln> jails or penitentiary of a State 
are unsuitable ;>r imavailahle. That it' was his i„- 
KMiiion t„ act in reference to future convictions a< 
ucll as to past, i- evident from the form of his coni- 
iminlent ton. which is not addressed to. or. so far a- 
appears intended for. the marshal of the District hut 
to the Attorney of the United States, for the purpose 
" ''"'"Jf '"'"iglit by him to the attention of the 

courts. .|„ the Attorne,,General to the 

non-shot tens all that was neeesson, to effect a removal 
otter sentence posset. _Y„ action of the courts teas 

rrt/mred . 

-A notification to the court* was. therefore, onlv 

necessary for the purpose of influencing their conduct 
m the future. 

"It is further insisted on behalf of the petitioner, 
that the legislature of the State of West Virginia has 
not given its consent to the nse of the penitentiary of 
the State l.y the I titled States for the punishment of 
then criminals, and that for this reason the order for 
his confinement there was void. The petitioner is 
a.tualK confined in the penitentiary and neither the 
. tote nor its officers object. Congress has authorized 
imprisonment as a punishment for criminals against 
lie l tilted Stales, in the State prison*. So far as the 

, 'i', 11 '" «'■ "'ey have made the peniten- 

' , 7 aliiundsville a penitentiary of the United 
‘ tates and the State officers having charge of it their 
agents to enforce the sentences of imprisonment 
passed hy their courts. The question is not now 
whether the State shall submit to this use of its prom 

"'f n,,0< I States, nor whether these State 

officers shall he compelled to act as the custodians of 
those confined there under the authority of the United 
■ tates hut whether this petitioner can object if they 

mit"°l i ", ° ’ h "' k '• < "!""" , . so I""K as the State per¬ 
mits lnm to remain in Us prison as a prisoner of the 

it "otr ’T' 0 ’" 1 '."f ol ’j e< t to his detention by 
Us officers, he is rightfully detained in custody under 
n sentence lawfully passed.” 
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K.r pa rt v "Wilson. 114 I . S.. 41 <, 418: 

Petition for writ of hahean rorpas to the Supreme Court 
of the United States hy a man contined in the house of cor¬ 
rection at Detroit, in the State of Michigan, under a sentence 
to he imprisoned there for 15 years at hard labor, passed hy 
the District Court of the United States for the Eastern Dis¬ 
trict of Arkansas, upon an information tiled by the district 
attorney for that district. Petitioner objected that he was 
held hy the keeper of the Detroit house of correction without 
authority of law. because an order of the court for his im¬ 
prisonment did not show that the court had determined two 
questions of fact, which were made hv the Revised Statutes, 
sections 5541 and 554t>. conditions precedent to the exercise 
of its power to sentence to a prison outside the State of Ar¬ 
kansas. namely, first. that there was no suitable prison in 
that State, and. second, that the Attorney-General had desig¬ 
nated the Detroit house of correction as a suitable peniten¬ 
tiary in another State. 

The court said: 

“The omission of the record to state as in ex parte 
Karsdentick. 0:> U. S.. that there was no suitable 
penitentiary within the State, and that the Attorney- 
General had designated the house of correction at 
Detroit as a suitable place of imprisonment outside of 
the State, is even less material. 

“A certified copy of the record of the sentence to 
imprisonment in the Detroit house of correction if 
valid upon its face. P sufficient to authorize the 
keejKT to hold the prisoner without any warrant or 
mittimus. 

People rs. Nevis. 1 Hill (N. YA, 154.” 

Of course, an act of Congress was necessary to authorize 
imprisonment outside of the jurisdiction of the court, but 
this constantly done and there can he no legal objection 
to -ueh a course. 

In ex parte Gary, 2 Biss., 485. the court held that an of- 


* 




46 


fender cannot object that the State is not authorized to re- 
een-e Inn, and that there is no express legislation hv the 
• late authorizing prisoners to he tliere eonfined: that s„eh 

" ; ,e< ‘t,o" , ou1,1 °«*'y »* •.. by the state. The court, after 

lo llle resolutions of Congress in 1789. 179] .,n<l 
N-l rei-onuuending to the legislatures of the several States 
dial they should make laws requiring the keepers of jails to 
leeeive and keep prisoners committed under the authority of 
ino l nited States, said, at page 400: 

“When the question is as to the power of the court 
to dreelimprisonment outside of its jurisdiction, then 
an act of Congress is necessary, as in the law of 1865 

he court. Without si.. such statutory provision 

(ould not sentence a man heyond its jurisdiction he- 

oner” 16 l,ave , ' ,mtro1 wer the pris- 


After further considering the statutes the court proceed* 
t<> say, at page 402: 

1 he language of these statutes, it will lie <een and 
such, it is claimed, is the implication from the re'solu- 
ous whu 1, have been referred to. is that the court 
as authority to imprison a convict in a state orison 
r .Mil. only where there is an express legislative ner- 
mission given, and the instance is cited of such au- 
liorih In an act of the legislature of this State in re¬ 
lation to county jails, passed shortly after the stale 

e"ver dnee TV" 0 ^ Vn T\ ' V,,iph ha * ^ 
riwht m r T, T ls no ‘bat a State has the 

. tn re b ,s f‘ ‘be use of its jails or penitentiary to 
prisoners of the United States. The! are Hi! mete 

of the Sta e ,RS a T ,n , atit ", tions erect ^ «* ‘be expense 
the . fate.. and under the authority of their laws 

7 he Government of the United States has no control 

I'Tl 1 ii" , ' ( < i X<C i- t ' V, *b ‘be consent of the States Un- 
donhtedly the 1 mteu States could erect jails or peni- 

out,ar es win m tl„ limits of the several States for 
the confinement of prisoners of the United States ” 

See 8 <Ipjnions Attorney-General, 289. 
fcee ■ Opinions Attorney-General, 615. 
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In United States vs. McMahon, 164 U. S., 81, 85, 86, the 
court refers to the act of July 1*2, 1876 (10 Stat. at L., 88), 
amending l\ S. Rev. Stat., sec. 5546, and says: 

“Convicts ‘whose punishment is imprisonment in a 
district or Territory where, at the time of convic¬ 
tion, * * * there may he no penitentiary or jail 

suitable for the confinement of convicts, or available 
therefor, shall he confined * * * in some suit¬ 

able jail or penitentiary in a convenient State or Ter- 
ritorv to he designated bv the Attorney-General.' " 
“ * * * Sections 5540 to 5542 were apparently 

intended to apply to cases where the State contains 
more than one district, while sec. 5546 was probably 
intended, notwithstanding the use of the words ‘Dis¬ 
trict, or Territory,' in the first clause, to apply to the 
not infrequent cases where there is no suitable peni¬ 
tentiary within the State, in which case the court is 
authorized to commit the convict to some suitable 
penitentiary ‘in a convenient State or Territory to be 
designated by the Attorney-General.' This power 
has been frequently exercised by courts of the West¬ 
ern States by committing prisoners to penitentiaries 
in the Northern or Eastern States. * * * Why 

these convicts were sent to a penitentiary outside of 
the district in which they were tried does not appear, 
but we are bound to presume that the action of the 
court in that particular was taken for a good and suffi¬ 
cient reason, and was dictated by what it conceived 
to be the best interests of the (iovernment.'’ 

Of course, the sentence must conform with the statute au¬ 
thorizing it, and the answer to that is that the statute in this 
case does authorize the sentence, and, further, it authorizes 
imprisonment. The cases cited by counsel for appellants on 
page 4 of 1 1 is brief have no application to the questions in 
issue. In Harman vh. U. S.. 50 Fed. Rep., 921, it was held 
that sentences to a penitentiary without requiring hard labor, 
as provided by the Revised Statutes, section 8893, constituted 
a reversible error, and In re Johnson, 46 Fed. Rep., 477, that 





•me sentenced to s„„ p l e imprisonment. when hi, offense is 
puntshuble by imprisonment at hard labor. will be released 

I ' ‘"'r :" r,W \ UWI . .Iliere i, no attempt iff arediu-- 

- i o sentence of the prisoners bv a transfer of them from 

,,ltUe consequently autlmrities cited 

;.-mmen, asa reward for g...h,c, is un" " 

lional, ha\e no hearing „„ ,| le subjeet. hm. i, j, ( .| e ar. the 
■ m mili tes cited will not be followed in this District 

In Commonwealth e , Johnson Hollowav'. 42 Pa 
• • 44(). UaUras decided i,, is(i’J. :l nmioriiv of tl, 

"."'.‘Kilt m. net unconstitutional as an interference wi h 
" i.-lieinl power .though the ... was no, deciVi “ 

the ltTm' U f " n, ‘ provided fora graduated reduction from 
'mi ot imprisonment for which a prisoner is sentenced 

” h «““* penitentiary. as a reward L .. end ,,h 

1 "• Ki-ound that the act was an interference with the judo 
mem ol the court sentencing the criminal ' 

rn nreyer III.. 1N7 IS.. 71. S.i. the indeter. . 

'« me h,w of the Nate of Illinois was ... eon-titmimm 

and section ii;;, of the Code of this District expresslv "S 

... ' , o" < '" , ’ ns . J"*"* sentence of persons imprisoned in 
t . nil oi workhouse tor good conduct. X„ p,.,-!,,, has ever 
questioned the constitutionality of this provision This „ llr 

• it In iu,\ writ ot hobem ™ 7 i„, or other proper proceed- 
ti li.it the prisoners ought to he routined and cannot he re¬ 
leased before the expiration of their sentence- , •• ,, 

delivered by the court. ;l> "““'"ally 

State ix Fleming is another case cited bv counsel for 

!" ""s whirl, has no bearing upon the questions involved 

• * "° I' 1 '—. "I' '««• involved requiring the cm, i 

dismiss the proceedings after sentence. 

In State ix Fleming. 7 Humph.. 152; 4<S Am Dec 74 

here was a prosecution for retailing spirituous liquors'cm" 

trnry ,0 Ule 1—“ of "e act of the legislature of Tenues-' 
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see of 1838. c. 120. Pending the prosecution and before con¬ 
viction the legislature parsed the act of 1840. c. 90, by which, 
under certain restrictions, it became lawful to retail spirituous 
and other liquors. At the same session and subsequent to 
the passage of the act, it was resolved that “no fine, forfeiture, 
or imprisonment should be imposed or convictions had for 
the offense of tippling under the act of 1837, and that all 
cases pending in any of the courts should he dismissed." 
Subsequent to the passage of this statute and resolution, but 
before their promulgation, the defendants were tried and 
convicted of the offense with which they were charged and 
fined; but the judgments were executed by informations that 
superseded the judgments, upon the ground that the resolu¬ 
tion of 1836 freed and discharged them from all responsibil¬ 
ity for the offense for which they were indicted, and asked 
that the judgments against them might be vacated. The 
court held that the resolution of the legislature passed in 
1846 was an unconstitutional exercise of power; that it did 
not operate so as to discharge persons guilty of retailing under 
the act of 1838, and that the legislature could not by resolu¬ 
tion direct that an individual who stands charged with crime 
in a court of justice be discharged therefrom. The opinion 
rests on the ground that the legislative, executive, and judi¬ 
cial departments of that State are separate and distinct from 
each other. 

The provisions of law involved in this matter are purely 
disciplinary. In re Dumford, cited by appellants’ counsel, 
was a case where the board of managers of a reformatory 
transferred an incorrigible inmate to a penitentiary . There 
is no such transfer in this matter. 

In re Dumford, 7 Kan. App., 89, was heard on petition 
for the writ of habeas corpus . and it was granted. 

The petitioner had been found guilty of the crime of 
grand larceny and had, on the 2d of January, 1896, been 
found to be between sixteen and t wen tv-five vears of a^e. 


7m 
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am] was sentenced to be confined in the Kansas State Indu*- 
tnal Reform School under the provisions of a statute. 

On August <. ISO/, the hoard of managers of that insti¬ 
tution passed a resolution declaring that petitiomr was in¬ 
corrigible and directing the superintendent to transfer him 
from the reformatory to the State penitentiarv at Lansing, to 
the warden, to he dealt with according to law. 

R.V section 14 of chapter 144. General Statutes of Iowa, 
the legislature had given that power to the board of man¬ 
agers. The court said : 

I he important question upon which the applica¬ 
tion must Ik* decided, is. had the legislature power { »s 
the representative of the people of the State.' in exer- 
< idiig their prerogatives of sovereignty, to authorize 
the board of managers to commit the defendant to the 
penitentian * * : I he only due process of 

law 1>\ which any person can be committed to the 
penitentiary is the sentence of a court of record, upon 
a verdict or plea of guilty to an indictment or* in¬ 
formation duly presented, charging such person with 
an offense, upon conviction of which such sentence 
might under the statute lawfully be imposed. * * * 

It is contended on behalf of the State that the tran¬ 
ter of a prisoner by the hoard of managers is dis¬ 
ciplinary; that it is the transferring of a prisoner 
Irom one branch of the penitentiarv to another This 
contention cannot he sustained. A commitment to 
the penetentiary involves an infamy to the person 
that does not attach to him by reason of a sentence 
to the reformatory. The Supreme Court in Miller r». 

11 he State. 1 Kens.. llk>. says that the term ‘peniten¬ 
tiary means a place of punishment in which convict- 
are sentenced to confinement and hard labor. Com¬ 
mitment to the State industrial reformatorv is not i 
sentence to imprisonment with hard labor. A sen 
teni ( and (omniitment to the penitentiarv deprives 
a pel son of his ci\il rights. Does such a commitment 
to the State industrial reformatory work a depriva¬ 
tion of civil rights?*’ 



Lo\ee rs. Salt I,ake City is also cited. The following staff- 
ment of the case shows that it has no application to the 
matters herein involved. 

Koycc r*. Salt Lake City, 49 Pac. Rep., 290, was an ac¬ 
tion for false imprisonment. Plaintiff was arrested by a 
police otlicer of the defendant city for vagrancy, without a 
warrant, no public offense being shown to have been com¬ 
mitted in his presence. Plaintiff was tried on a verbal 
(haige of \agiancy, in the police court, without any written 
complaint being filed against him, was convicted and sen¬ 
tenced to imprisonment, but not to hard labor, and held 
without commitment from the police court. By order of 
the chief ot police plaintiff was put to work upon the stone 
quarry, where he received an injury from a fellow prisoner, 
of which he complained. that the acts of the chief of 

police requiring him to work breaking stone, when not sen¬ 
tenced to hard labor, at the time of the injury, were ultra 
vrrrs; that the officers of the city government were not acting 
as the agents of the corporation, but were trespassers, and 
that the city was not liable in an action for damages. 

The court said: 

I he plaintiff was sentenced to (i() days’ impris¬ 
onment. There is not provision in our statute, under 
such a sentence, whereby he could be compelled to 
work or labor. * * * \\ hen the officers required 

him to work, they undertook to impose a burden 
upon him that the sentence did not warrant and 
which the law did not justify, even if the sentence 
was valid. hen the city council passed the resolu¬ 
tion directing the marshal to employ city prisoners 
on such work as. in his judgment, would be for the 
best interests of the city, they gave no directions to 
the marshal to require work from those in jail who 
were not prisoners.” 


Brown c.s*. Circuit Judge is also cited. FV>r what purpose 
is not understood. 
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Browii^ vs. Circuit Judge of Kalamazoo County, in 75 
Mich., 274; 5 L. K. A., 226, was an application for the writ 
of mandamus to require respondent to set aside the pro¬ 
ceedings taken by him as judge of the Circuit Court of 
Kalamazoo, in chancery, allowing a jury to he called under 
(lie provisions of the Michigan act of 1867, on page 308. 
It appeared that the relator had filed a hill in chancery to 
>et aside a deed on the ground of fraud, undue influence, 
and incapacity. \\ hen issue had been joined the complain¬ 
ant, made a claim for a trial by jury under the statute and 
his demand was allowed. Certain issues were submitted to 
the jury. and. tin* judge acting entirely on these answers, 
made a decree in favor of the complainant, cancelling the 
deed,and refused to exercise his own judgment in the case. 
Ah applieatfCHi h>r mandamus was asked for to require him 
to set asii^.the^cive, apd to hear the case and decide it 
himself. The-court. after referring to the distinction in the 
Constitution of the l tw4ed States between cases at law and 
in equity, held that the common law prevailed in Michigan, 
mid that under the constitution of the State of Michigan the 
act mentioned was unconstitutional and that it was not 
competent for the legislature to enact the law. 


\\ here a court has jurisdiction of the person and 
the offense, the imposition of a sentence m excess 
of what the law permits, does not render the legal or 
authorized portion of the sentence void, hut only 
leaves such part of it as may he in excess open to 
question and attack.’* 

United States vs. Pridgeon, 153 U. S., 49. 


The foregoing considerations are sufficient, it is believed, 
to authorize an order dismissing this appeal, or, in any event, 
if the court shall deem it proper to consider the matter fur¬ 
ther. an affirmance of the judgment should be entered. 
Respectfully submitted, 

EDWARD H. THOMAS, 

Corporation Counsel, 

For the Commissioners of the District of Colombia. 
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